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The exalted place which Americans have been accustomed — ’ 
to assign to the Federal Constitution—while contributing to— 
a patriotic appreciation of our general government—has 
tended somewhat to obscure the great significance which our 
State constitutions possess, not only as integral elements of 
our federal system, but especially as factors in the growth of | 
American constitutional law. When the average American / 
thinks of the constitutional law of his country his mind 
naturally reverts to the written document drawn up by the 
convention of 1787, and put into practical force at the 
inauguration of Washington. He is inclined to forget that _ 
when our Fathers met together in Philadelphia to ‘‘ form a 
more perfect union,’’ they had already before their eyes the 
written constitutions of thirteen independent States. He 
would be inclined to question the statement that the most 
eventful constitution-making epoch in our history was not 
the year 1787, but an antecedent period extending from 1776 
to 1780. While absorbed in the study of the Revolution as 
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a movement preparatory to the formation of the Federal _ 
Union, he may not have fully appreciated the fact that before - 
the surrender of Cornwallis at Yorktown, every American 

State had already achieved its constitutional independence — 
and had established its own organic law, by which it should - 


not only remain free from the foreign dominion of Great 
Britain, but should also remain an indestructible unit in the | 
American federal system. 

The chief historical significance which attaches to the first | 
State constitutions rests in the fact that they were the con-_ 
necting links between the previous organic law of the 
colonies and the subsequent organic law of the Federal 
Union. They grew out of the colonial constitutions ; and 
they formed the basis of the Federal Constitution, and fur-— 
nished the chief materials from which that later instrument. 
was derived. Ina previous paper * published in this journal — 
it was claimed that the real continuity in the growth of 
American constitutional law could be seen only by tracing : 


first, how the charters of the English trading companies 


were transformed into the organic laws of the early colo-— 
nies; second, how the organic laws of the colonies were 
translated into the constitutions of the original States; and, 
finally, how the original State constitutions contributed 
to the Constitution of the Federal Union. In the paper | 
referred to the attempt was made to illustrate the first 
of these stages of growth. It is the purpose of the present 
paper to illustrate the second stage, namely, the transition 
from the colonial to the State constitutions. 

In tracing the growth of a political system like that of the 
American States it is often difficult to separate those elements | 
which are consciously derived from a foreign source, and 
those which are the result of a rational adjustment of means_ 
to ends, and which may thus be regarded as original. And_ 
it is also often difficult to distinguish both of these elements. 


from those which are the unconscious result of inherited — 


* “Genesis of a Written Constitution,’ ANNALS OF THE AMERICAN ACADEMY, 
Wol. L., p. 529, April, 1891. 
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political instincts. Often these elements are mixed, being 
partly derived and partly original, as when an old institution 
is transformed to meet new emergencies. Often, too, an 
institution may appear to be the result of direct imitation, 
when in fact it may be the product of a common race in- 
stinct, as in the case of the representative system reproducing 
itself in all the branches of the Teutonic race. It is also no 
doubt true that heredity and reason may contribute their 
influences in the formation of a political institution. The 
law of historical continuity, or political inheritance, is not 


inconsistent with the law of historical variation, or political 


originality. In fact, the greater the accumulations of past 
experiences, the greater will be the capacity to solve by 
original methods the problems presented by new experiences. 
It is therefore folly to suppose that all the elements which 
enter into the American political system are merely the 
reproductions or imitations of any foreign models. The 
American colonists inherited the instincts of the English 
race. But under new circumstances they were called upon 
to work out problems which were peculiar to their own politi- 
cal life ; and as a consequence of this we find that the consti- 
tutional system which grew up on this continent was an 
American and not a European product. Even those institu- 
tions which seem to have a general similarity to those which 
are foreign have here acquired specific characteristics which 
distinguish them from those belonging to any foreign country. 
It is only by studying the circumstances in which any insti- 
tution, or set of institutions, has taken its rise that we can 
hope to form an intelligent judgment as to the extent to 
which it is the result of direct imitation, and the extent to 
which it is the special product of the time and the place in 
which it makes its appearance. To suppose that the Ameri- 
can constitutional system has been exclusively derived from 
an English, or a Dutch, or any other foreign source, would 
be to ignore the political sagacity which the American people 
have shown from the first, both in the adaptation of foreign 
[203] 
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institutions and in the development of new constitutional 
features to meet the peculiar circumstances in which they 
have been placed. 

In taking a rapid survey of the mode in which the Ameri- 
can colonies grew into the American States it will, of course, 
be possible to consider only the most general and essential 
features of the political system, as shown in the growth of 
the legislative, judicial and executive branches of the gov- 
ernment. As we trace the various political institutions of 
the American colonies back to a common source we find 
that they were in the first instance derived from certain 
powers delegated by the English crown and embodied in 
charters granted to trading companies or proprietors. The 
first colonies, whether they were established by the authority 
of their superiors, or whether they were organized by their 
own independent efforts, acquired a form similar to that of 
the trading company. In its most primitive and typical 
form the colonial government, like that of the company, 
consisted of a governor, a deputy-governor, a council of 
assistants, and a general assembly. In this simple political 
body there was at first little differentiation of functions. 
The most important business, whether legislative, judicial 
or administrative, was performed by the whole corporate 
body, assembled in a ‘‘ General Court.’’ Matters of minor 
importance gradually came to be left to the official part of 
the body, that is, the governor, the deputy-governor, and 
the assistants, sitting together under the name of a ‘‘ Court 
of Assistants,’’ or ‘‘Council.’’ Taking this simple and 
almost homogeneous political organism as a starting point, 
it will not be difficult for us to trace the growth of those more 
complex institutions which characterized the later colonies, 
and which became embodied in the first State constitutions. 

The first important variation from what we have 
described as the simple and primitive form of the colony was 
due to the growth of the representative system. It is quite 
natural to suppose that this system was introduced into the 
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colonies from England and was an imitation, or at least a 
reproduction of the English House of Commons. An 
examination of the circumstances which led to the develop- 
ment of representation in the colonies will show how far this 
system was an importation from England, and how far it was 
distinctively American in its origin and character. The 
idea of representation is, of course, an inheritance from the 
Teutonic race. It has existed in a variety of forms at 
different times and in different places. It existed in the 
Diets of Holland, in the States General of France, in the 
Cortes of Spain, in the Federal Assemblies of Switzerland. 
These various representative assemblies were in no proper 
sense the products of imitation. They rather grew out of 
the common political instinct, which has everywhere charac- 
terized the Teutonic race, of delegating authority which 
cannot be exercised directly. The enlargement of popula- 
tion must always be attended either by the decay of demo- 
cratic institutions, or else by the adoption of some form of 
representation. The special form which representation will 
assume in any people, which possesses the political sagacity 
to solve the problems growing out of its own social life, will 
be determined by the circumstances of time and place. It 
will be seen that the form of representation which grew 
up in the American colonies was not a_ reproduction 
of the elaborate and comparatively mature system which 
then existed in England, but was the outgrowth of the sim- 
ple life of the colonists themselves, and was moreover 
marked by those inchoate features which distinguish a 
primitive from a well-developed institution. The need of 
representation was felt by the colonists as soon as their 
population became scattered and unable to meet in a single 
assembly. The system arose from the requirements of the 
colonists themselves, and was fully established before it was 
recognized by the English crown. 

In Virginia, on account of the scattered condition of the 
population, the need of representation was felt at the first 
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organization of the general assembly, and in answer to the 
demand of the freemen for a share in the government the 
London Company granted to them in 1619 the right of send- — 
ing to the assembly two burgesses from each plantation. But 
the deputies did not, as was the case in the English Parlia- | 
ment, form a distinct body by themselves. They had at 
first no separate organization or functions. They simply — 
formed a part of the general assembly, which also included 
the governor, and the council appointed by the company.* 
In New England we have more definite records of the — 
exact method in which representation took its rise. The | 
first General Court of Massachusetts, which met in 1630, 
comprised the governor, the deputy-governor, the assistants 
and the whole body of freemen.+ On account of the sudden | 
influx of population and the rapid growth of towns it became 
impracticable for all the freemen to meet with the magis- 
trates, whenever laws were to be made or causes were to be 
tried. The first device which occurred to the perplexed _ 
freemen was to delegate to the magistrates, that is, to the 
governor, the deputy-governor and the assistants, the full — 
powers of government, { and this system was practically in 
force for about three years. The tendency of this arrange- _ 
ment was to make the magistrates, or Court of Assistants, a 
body représentative of the whole body of freemen. The | 
defects of the system became apparent when the magis- 
trates, without consulting the people, used their own discre- 
tion in apportioning the taxes among the various towns. 
The people of Watertown felt this to be a burden, and as a _ 
result of their protest, in 1632 it was ordered that there 
should be ‘‘ two of every plantation to confer with the court. 
about raising a public stock.’’§ This was, however, but 
the beginning of a system of representation, since the 
persons thus appointed had no authority except to confer 


* Stith, 160. 
t+ Massachusetts Records, I., 79; Hutchinson, L., 25. 
t Massachusetts Records, I., 79. 

Jbid, I., 95. 
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THE 
with the magistrates in matters of taxation. The next step 
was provoked by the arbitrary regulations which the Court 
of Assistants saw fit to make in regard to swine trespassing 
beyond town limits. This crude legislation suggests the 
primitive life of the colonists, and indicates the purely local 
causes which contributed to the growth of representation in 
Massachusetts. In 1631 it had been ordered ‘‘ that all swine 
found in any man’s corn shall be forfeit to the public, and 
that the party damnified shall be satisfied.’’* In 1633 it was 
ordered ‘‘that it shall be lawful for any man to kill any 
swine that comes into his corn.’’* In view of these and 
similar acts, which were regarded as interfering unduly in 
local affairs, in 1634 twenty-four persons from the various 
towns appeared before the court and demanded recognition. 
As a result of their claims it was ordered ‘‘that none but the 
General Court hath power to makeand establish laws ;’’ ‘‘ that 
there shall be four General Courts held yearly, to be sum- 
moned by the governor for the time being, and not to be 
dissolved without the consent of the major part of the 
court ;’’ that the freemen of every town choose and send to 
the General Court two or three persons ‘‘ who shall have 
the full power and voices of the said freemen ;’’ and more- 
over ‘‘that all former orders concerning swine shall be 
repealed,’’ and ‘‘that every town shall have liberty to make 
such orders about swine as they shall judge best for them- 
selves.’’{ By these laws representation became assured, but 
the number of deputies was not definitely fixed. It was, 
therefore, ordered in 1536 that every town having between 
ten and twenty freemen send one deputy; those having 
between twenty and forty, two deputies; and those having 
over forty freemen, three deputies.§ Finally, in 1639, it was 
ordered that no town should send more than two deputies to 


the General Court.|| 
* /bid, 1., 86. 
+ /bid, 1., 106. 


I., 117, 118, 119. 
¢ [bid, 1., 178. 
| /bid, 1., 254. 
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By this series of laws representation was gradually estab- 
lished in Massachusetts. But still the deputies did not, as 
in England, form a distinct body, but continued for some 
years to sit in the same assembly with the governor, the 
deputy-governor and the assistants. The introduction of 
this system was not authorized by the Massachusetts charter ; 
but evidently resulted from the instinctive efforts on the part 
of the colonists to solve a practical difficulty. It was due to 
the fact that the people, while clinging to their original and 
chartered rights to have a share in the government, felt that 
it was impracticable for all to meet in the assembly; and also, 
as Mr. Hutchinson says, to the danger arising hens leaving 
their towns destitute of able-bodied men, and their families 
exposed to the attacks of their savage neighbors.* ‘To one 
who reads the original records there does not appear the 
slightest evidence that the people of Massachusetts during 
this period were ever seized with the ambition—however 
plausible such an idea may seem to later historians—of repro- 
ducing the English House of Commons, with its co-ordinate 
legislative powers and its complex system of county and 
borough representatives. 

he gradual modification of the General Court by the 
introduction of deputies did not, however, deprive the whole 
body of freemen of their right of electing their own magis- 
trates. It was therefore customary for all the freemen of the 
colony to meet together in the spring at the General Court 
of Election for the purpose of choosing these officers. But 
the danger of leaving their towns destitute of men, even 
during the time of election, was still apparent; and it was 
therefore made lawful, in 1637, for all freemen to send their 
votes for election by proxy, instead of bringing them in 
person.+ By these various steps the government of Massa- 
chusetts became differentiated into three assemblies: (1) 
the Court of Assistants, comprising the governor, the 


* Hutchinson, I., 36. 
t+ Massachusetts Records. I., 138 
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deputy-governor, and assistants, who were elected by all the 
freemen, and who performed the ordinary business of the 
colony ; (2) the General Court, comprising the same persons, 
together with the deputies sent by the towns, to which body 
were referred the more important public matters; and (3), 
the Court of Elections, towhich all the freemen presented 
their votes, either in person or by proxy, for the officers for 


the ensuing year. 

When the emigrants from Massachusetts fixed their settle- 
ments on the Connecticut River, they established by their 
written constitution of 1639,* a representative system similar 
tothat which had grown up in the mother colony as the 
result of a succession of separate laws. Representation was 
also established in Plymouth by an act of 1639;7 in Mary- 
land, by an act of the same year; { in New Haven, by the 
constitution of 1643;$ in Providence and Rhode Island, by 
the legislation of 1647.|| It would lead us too far into details 
to trace the circumstances which led to adoption of this sys- 
tem in these various colonies. It is enough to say that the 
system everywhere grew up as a simple expedient to preserve 
the rights of the freemen in the General Court after the growth 
of towns rendered it inconvenient for them to attend in per- 
son. The necessity of having a part act for the whole was 
instinctively presented to the minds of all the colonists ; but 
the particular method of meeting this need was worked out 
by each colony for itself. ‘They evidently had before their 
eyes no common model of representation which they were 
trying to reproduce. The system was marked by specific 
variations in different places. The number of deputies varied 
from one or two in Maryland, to six in Rhode Island. Some- 
times the deputies were paid, and sometimes they were not ; 


sometimes they were paid by the towns sending them, and 
* Charters and Constitutions, I., 250. 
+ Plymouth Records, XI., 31. 
Bozman, IT., ch. 2. 
?# New Haven Records, 1638-49, 112. 
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sometimes by the whole colony. The growth of the system 
was attended in the different colonies by various other local — 
features, for example, the use of beans and kernels of corn 
as a means of depositing votes, the introduction of paper 
ballots, the right of the deputies to judge of their own 
election, the right of the deputies to punish an offending 
member, the right of the governor, or the presiding officer 
of the assembly, to a casting vote in case of a tie. 

The system of representation which grew up in the early © 
colonies under no legal authority of the English crown © 
(with the exception of Maryland, where it was only author- 
ized and not directed), came to be recognized and ratified © 
by subsequent charters. It was ratified in Connecticut by 
the charter of 1662;* in Rhode Island by the charter of 
1663, and later in Massachusetts by the charter of 1692.[ 
In the colonies established after the Restoration in 1660 it 
became usual for the English king to grant to the proprietor 
permission to give to the freemen the right to a share in 
legislation, either in person or by deputies.§ It thus seems 
evident that the representative system in America had its 
origin in the peculiar circumstances in which the early 
colonies were placed. It was the product of the practical 
instinct of the Teutonic race, which had given birth to a 
form of representation even before the time of Henry III. 
or Edward I. It was not established by any charter of the 
{nglish king, and did not receive a chartered sanction until | 
it had become an established institution in the colonies. It 
had its own peculiar features in America, which were evi- 
dently not patterned after any existing model. It was 
rather a reversion to an earlier type than a reproduction of 
an existing one ; and was, in fact, more truly representative 
of the whole body of the people than was the contemporary 
English House of Commons. _ 


-bi2,1 
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We have seen that the colonial deputies did not at first 
constitute a separate body, but sat in the same assembly 
with the governor and council. The next modification of 
the colonial government was due to the introduction of the 
bicameral system, or the separation of the deputies and 
magistrates into two co-ordinate bodies. The mere mention 
of the bicameral system suggests to nearly every mind the 
division between the English House of Lords and House of 
Commons ; and it has also suggested to many historians the 
theory that the bicameral system in America was an imitation 
or reproduction of the bicameral system of England. If it 
could be shown that this system was established in the col- 
onies by an act of the English crown, or if it could be 
shown that the English system was in the minds of the 
colonists when it was established, or if it could be shown 
that there were no antecedent conditions in the form of the 
colonial assembly which necessitated or at least led to its 
division into two branches, there might be afforded some 
proof of its foreign importation. The mere resemblances 
which may be traced between two political institutions may 
afford a presumption, but no positive proof of the deriva- 
tion of the one from the other. Professor Freeman has 
shown the danger of inferring imitation from likeness, and 
has illustrated how similar institutions often grow out of 
similar circumstances or common instincts.* If it can be 
shown that the bicameral system in America was due to 
causes which were peculiar to the colonies themselves, and 
was the natural development of the special circumstances in 
which they were placed, and that its constitutional form 
was distinctly its own, we have no right to say that it was 
the result of imitation. As a matter-of-fact we find that the 
separation of the deputies from the magistrates in the col- 
onial assemblies resulted from conditions already exist- 
ing in these assemblies ; and also that the process of their 
separation passed through inchoate stages which can not 
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be traced in the original separation of the Lords and 
Commons. 

The bicameral system in America had its origin in Massa- — 
chusetts. It is here that we find the specific mode and the 
successive steps in which it took its rise. We have already © 
seen that directly after the founding of the Massachusetts — 
colony the freemen unwisely conferred upon the magistrates, 
that is, the Court of Assistants, the entire control of the 
colony ; and that this arrangement remained in force for 
about three years, when the freemen reasserted their right 
to a share in the government. During this brief period the 
magistrates had come to regard themselves as the chief 
governing power in the colony. Even after the deputies 
of the towns became associated with them in the General Court 
the relative powers of the deputies and magistrates were for 
some time undetermined. In the ordinary transaction of busi-_ 
ness there was no clashing of interests. But as early as. 
1634 an antagonism arose between them, when certain peo-— 
ple of Newtown asked for permission to remove to Connecti-- 
cut, the majority of deputies being in favor of granting the 
request, and the majority of magistrates being opposed to 
such a removal.* In consequence of frequent bickerings | 
between the two sections, growing out of the undefined 
character of their relative powers, a compromise was tem- 
porarily effected by an act of 1636, which contained the 
following provisions: ‘‘ Whereas it may fall out that in some 
of these General Courts to be holden by the magistrates and 
deputies, there may arise some difference of judgment in 
doubtful cases, it is therefore ordered, that no law, order or 
sentence shall pass as an act of the court without the con- — 
sent of the greater part of the magistrates on the one part 
and the greater part of the deputies on the other part; and — 
for want of such accord the cause or order shall be sus- 
pended ; and if either party think it so material, then there 
shall be forthwith a committee chosen the one half by the — 
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magistrates and the other half by the deputies, and the 
committee so chosen to elect an umpire, who together shall 
have power to hear and determine the cause in question.’’* 
This was a recognition of the co-ordinate powers of the 
deputies and the magistrates, while they were both members 
of the same assembly. 

The cleavage which thus began to be developed between 
the two parts of the General Court was not completed until 
some years afterward. The continued opposition of the two 
branches led finally to the law of 1644. At this time the 
deputies moved that the two orders should sit apart, the 
magistrates by themselves and the deputies by themselves, 
and that what one should agree upon should be sent to the 
other, and if both should agree the act should pass. This 
motion after considerable controversy and some delay was 
finally adopted, and the two bodies from that time sat as 
separate and co-ordinate branches of the general court.+ 
Under the peculiar circumstances and through the successive 
steps thus described the bicameral system in America had 
its origin. How far it was the result of foreign influences 


and how far it was modeled after a foreign type it seems 
hardly necessary to discuss. Notwithstanding the fact that 


the ‘‘laudable example of other States’’ is referred to in the 
law of 1644 asa sort of justification of the final step, it would 
be difficult to imagine how any institution could be regarded 
as more indigenous to the soil or more completely shaped by 
the peculiar circumstances of time and place than was this 
system as it took its rise in Massachusetts. 

In Connecticut the bicameral system had its origin, not 
from the jealousy between the two parts of the assembly, 
but from the great confidence which the deputies reposed in 
the magistrates. In 1678 a law was passed by the General 
Court of Connecticut constituting the governor, the deputy- 
governor and the assistants a general council to act for the 


* Massachusetts Records, I., 169, 170. 
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whole body during the recess of the court. ‘‘ This was,’’ as 
Professor Johnston says, “ the prelude to the inevitable intro- 
duction of the bicameral system.’’* From 1696 it became 
customary for the acts of the governor and council to be 
submitted to the whole court for approval.f In May, 1608, 
the General Court authorized the governor and council to 
prepare bills which, being approved by the council, should 
be submitted for the approval of the General Court.t 
Finally, in October, 1698, a law was passed conferring upon 
the council the name of “upper house,’’ and upon the 
deputies the name of ‘‘ lower house,’’ with the provision 
that all acts should have the approval of both before they 
were recorded as laws of the colony.§ 

In the proprietary and royal colonies the division of the 
two houses had a somewhat different origin. It was evi- 
dently the result of two concurrent causes : first, the original 
custom of the colony, whereby the governor and the council, 
representing the proprietor or king, were required to submit 
their proposals to the assembly of freemen; and, second, 
the successful demands made by the freemen to initiate legis- 
lation, which was submitted to the governor and council for 
approval. For example, in New Hampshire, by the royal 
commission of 1679, the president of the colony was author- 
ized to prepare and recommend laws, which being approved 
by the deputies, should also receive the approval of the 
council. This was supplemented by a law of 1680 which 
provided that no ordinance should be imposed upon the 
people but such as was made by the assembly and approved 
by the president and council.|| This gave the deputies and 
the council co-ordinate powers in legislation, on account of 
which they came to be regarded as two branches of a common 
legislature. From similar causes all the colonial assemblies 
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except those of Pennsylvania and Georgia, became split 
into two branches, or houses. As a general rule the division 
grew out of the distinction already existing in the assemblies 
between the magistrates and the deputies. The magistrates 
had acquired an important and distinct place in the govern- 
ment from the powers which they came to exercise during 
the recess of the General Court, or from the fact that they 
were separately appointed by the king or proprietor, and 
thus represented interests distinct from those of the deputies. 
Their efficient co-operation with the deputies in the harmo- 
nious working of the government seemed to require their dis- 
tinct approval of all public acts. The distinction between the © 
magistrates and the deputies, as two branches of the govern. 
ment, preceded their division as two houses of one legislature. 

As a result of the growth of the bicameral system the 
colonial government, speaking generally, became differen- 
tiated into the following organs: (1) a governor, or president 
(either elected by the people or appointed by the king or 
proprietor), who acted as the chief magistrate of the colony, 
and whose place was in case of disability usually filled by a 
deputy-governor, or vice-president ; (2) the council, elected 
or appointed in the same manner as the governor, which 
assisted the governor in his administrative duties, and which 
retained certain of its previous judicial powers, and which 
also acted as the upper house of the legislature; (3) the 
deputies, who were chosen by the towns and who formed 
the lower house of the legislature, and who also in certain 
cases constituted a tribunal of last resort; and (4) in the 
republican colonies, the court of elections, at which all the 
freemen, either in person or by proxy, presented their votes 
for the elective officers. This frame of government was, in 
its essential features, common to all the colonies, except 
Pennsylvania and Georgia, each of which remained through ; 
all the colonial period with a single house. - 

In regard to the electoral franchise, it may be said that a a ”% 
the tendency was everywhere to restrict the right of voting. © 
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In the early trading companies the suffrage belonged to all 
the members of the corporation; and this principle was 
at first adopted generally by the colonies. But varicus 
causes—such as the exclusive spirit of some colonies, the 
abuse of the franchise in others, and also the interference of 
the English government-—led to the restriction of the suf- 
frage, until at the beginning of the eighteenth century some 
form of property qualification prevailed in all or nearly all 
the colonies. In some cases the restriction was due 
entirely to the act of the colony itself. 
Virginia passed a law in 1670 declaring that the usual way 
of choosing burgesses by the votes of all persons who were 
freemen was detrimental to the colony, and providing that a 
voice in the election should henceforth be given ‘‘ 
such as by their estates, either real or personal, have interest 


For example, 


only to 


enough to tie them to the endeavor of the public good.’’* In 
other colonies the restriction was due to the interference of the 
English crown. For example, in Massachusetts, by the 
royal charter of 1692, the right of election was limited to 
‘the possessors of an estate of freehold in land to the value 
of forty shillings per annum or other estate to the value of 
forty pounds.’’+ 

The legislative system of the American colonies was in 
its core a natural evolution from the primitive colonial gov- 
ernment under the influence of ideas and circumstances 
peculiar to the colonies themselves; and, although possessing 
some crude analogies to the English parliament, it was in 
its most important and essential features an American pro- 
duct. The same may be said, with some qualifications, 
regarding the judicial system. 
mon law formed a large element in the colonial jurisprudence, 


Although the English com- 


and the trial by jury was everywhere insisted upon, the 
structure of the colonial judicature, especially that of the 
superior courts, was in large part an outgrowth of the frame 


* Thwaites, 62. 
+ Charters and Constitutions, I., 949. 
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of government just described. The separation of the differ- 
ent functions of government was of comparatively slow 
growth. ‘The General Court, or assembly, was at first the 
ultimate source of all authority within the colony, judicial 
as well as legislative and administrative. Gradually the 
Court of Assistants,or council,came to acquire many judicial 
powers, with an appeal to the General Court. With the 


sessions in the counties. 


cases ; (2) county courts, composed of the justices of the 
county,with criminal jurisdiction except in capital cases, and 
final jurisdiction in civil cases not exceeding a certain sum, 
which varied from £2 in Maryland, to £20 in Virginia; 
(3) a superior or supreme court, composed of the governor 
and assistants. This supreme court was sometimes a separate 
body of judges appointed by the governor, in which case 


the governor and his council would constitute a still higher — 


court of appeals.* Equity jurisdiction, where recognized, 
was generally exercised by the governor—in some cases, 
however, by a specially appointed chancellor. The early 
judicial power of the assembly was restricted more and 
more, until it became generally limited to the right of trial 
or impeachment in grave offences. It would, perhaps, be — 
sufficiently discriminating to say that the inferior courts, — 


acter of the corresponding English courts ; while the superior 
courts, with the exception of that of the chancellor, were evi- 
dently an outgrowth of the judicial functions of the Court of 
Assistants and the General Court of the early colonial period. 
As we approach the colonial executive we come upon the © 
least American feature of the American colonies. Only in 


* Thwaites, 59, 60. 
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Connecticut and Rhode Island do we find all the branches 
of the government in harmony with the republican spirit 
of the colonists. Elsewhere there is nearly always a lack 
of sympathy and even hostility between the governor and 
the people. The royal governor may be regarded as the true 
counterpart of the English king. He it was who enforced 
the policy of the English crown against the interests of the 
colonists, and whose foreign sympathies showed him to be 
the representative of a foreign system of government. It 
was only with the Revolution that the colonial executive 
came to be Americanized ; and one of the greatest changes 
effected in the colonial governments by the establishment of 
the first State constitutions, was that which translated the 
executive department from a monarchical to a republican 
form. 

The chief cause which led to the formation of the first 
State constitutions was, of course, the conflict between the 
colonies and the English king; and especially the hostile 
attitude assumed by the royal governors. The need of 
assuming some kind of independent governments was appar- 
ent immediately after the breaking out of open hostilities. 
Even before the Declaration of Independence was adopted 
by the Continental Congress, such independent governments 
were assumed by seven States, namely, Massachusetts, in 
July, 1775; New Hampshire, in January, 1776; South 
Carolina, in March; Rhode Island, in May; Connecticut 
and Virginia, in June; and New Jersey, on July 3. Four 
States followed in the same year, namely, Delaware and 
Pennsylvania, in September ; Maryland, in November ; and 
North Carolina, in December. In the next year, 1777, 
Georgia followed in February, and New York, in April. 
Massachusetts, which had, since July, 1775, made its charter 
the basis of a provisional government, did not adopt her 
first constitution until March, 1780. A second constitution 
was framed by South Carolina in 1778, and by New Hamp- 
shire, in 1784. ‘All these constitutions were adopted by the 


a 
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existing provincial assemblies, or by conventions called for 
the express purpose ; and were not submitted to the people 
for ratification, with the exception of the constitution of 
Massachusetts and the second constitution of New Hamp- 
shire.* 

The first State constitutions were in their main features 
the direct descendants of the colonial governments, modified 
to the extent necessary to bring them into harmony with 
the republican spirit of the people. Every State, either in a 
preamble or in a separate declaration of rights, prefaced its 
constitution by a statement of the chartered rights upon 
which it had always insisted; and many of them also 
declared in general terms the democratic principles which 
their experience and reason had taught them and which had 
been partly realized in their previous governments. In 
their new constitutional enactments there was shown a 
marked degree of conservatism, changes being made only to 
the extent necessary to bring the new governments into 
harmony with republican ideas, without violating too much 
the recognized traditions of the colonies. In Connecticut 
and Rhode Island the colonial charters of 1662 and 1663 
were retained as the organic laws of these States, with no 
change except to substitute the sovereignty of the people 
for that of the king. The bicameral system of the colonies 
was retained in all the States in which that system had 
already been developed—Pennsylvania and Georgia still 
maintaining their old custom of a single house. Massa- 
chusetts and New Hampshire preserved the colonial name 
of General Court (the original name for the assembly in the 
trading company) to designate the entire legislative depart- 
ment. Five other States retained for the same purpose the 


* The assumption of independent governments by the several colonies was made 
under the recommendation of the Continental Congress, first given to Massachu- 
setts, New Hampshire, Virginia and South Carolina, in 1775, and then extended to 
all the colonies by the general recommendation of May to, 1776. The nature 
of these constituent assemblies is fully discussed in Jameson's “ Constitutional 
Conventions,” pp. 111-138. 
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name of General Assembly, which had been common in the 
colonial period. 

In the organization of the Lower House, which had 
always been the most republican branch of the colonial 
government, there were few changes to make except to give 
clearer definitions to its structure and functions. The mem- 
bers were generally elected annually as heretofore, except in 
South Carolina, where they were chosen for two years. 
The method of apportioning the members of the house was 
more clearly defined, and every State adopted a method 
which seemed justified by its own experience. The prin- 
ciple that taxation was based upon the consent of the 
people—which was one of the two or three republican 
principles that the colonies had inherited from England, 
and upon which they had always insisted, but of which the 
English crown had sought to deprive them—was clearly 
asserted in the first constitutions. In every State also the 
lower house preserved the right, which had grown up in 
the colonies, to chose its own officers, to judge of the quali- 
fications of its own members, to make its own rules, to 
punish an offending member, and in many States to 
impeach officers of the State for grave offences.* ‘The lower 
house, as organized in the first State constitutions, was 
thus a continuation of the lower house which already 
existed in the colonies, and which in turn had its origin in 
the separation of the deputies from the magistrates in the 
early colonial assemblies. + 

*For New Hampshire, cf Charters and Constitutions, II., 1287; Massachusetts, 
Ibid, 1., 964° New York, /67@, , 1334; New Jersey, /did, 1311; Pennsylvania, 


Ibid, 11., 1543; Delaware, /bid, I., 247; Maryland, /drd, I., 822; Virginia, /did, I1., 
1910, 1912; North Carolina, /dfd, 1412; South Carolina, /did, II., 1618. 

+ The following synopsis shows the provisions made by the several States con- 
cerning the structure of the Lower House—including the name, method of appor- 
tionment, qualification of members, mode and term of election, and qualification 
of electors : 

NEw HAMPSHIRE.—‘' House of Representatives.'’-—Members apportioned among 
the towns, one for towns of 150 ratable polls, two for towns of 450, increas- 
ing in the proportion of one to 300,—must be of the Protestant religion, inhabi- 
tants of the State for one year, residents of the town from which chosen, and 
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_ ‘The organization of the upper house required more 
original legislation than that needed for the lower house, 
for the reason that wherever it existed, except in Massa- 
chusetts, Connecticut and Rhode Island, it was based upon 
appointment and not upon election. It therefore became 
necessary to place this body upon a representative basis, 
and also to preserve the relatively dignified and conserva- 
tive character which it had always possessed in the colonial 
times. The relative smallness of its number which had 
characterized the previous council was maintained, and a 


possessed of an estate of £100 in the town, one-half of which must be 
freehold,—elected annually by ballot, by the male inhabitants of towns, twenty- 
one years of age, and paying a poll-tax. (Charters and Constitutions, II., 1286.) 

MASSACHUSETTS.—"‘ House of Representatives.’-—Members apportioned among the 

towns, one for towns of 150 ratable polls, two for towns of 375, increasing at 
the rate of one to 225,—must be inhabitants for one year of the town from 
which chosen, and possessed of a freehold of £100 in the town or of any estate 
of £200,—elected annually by ballot by male persons, twenty-one years of age, 
inhabitants of the State for one year, and possessed of a freehold estate of £3 
annual income or any estate of £60. (/bid, I., 963.) 

New YorkK.—" Assembly.”’—Seventy members apportioned among the counties, 
from two to ten from each county,—no specified qualifications,—elected annu- 
ally (provisionally by ballot) by male inhabitants of the State, residents of the 
county for six months, of full age, possessed of a freehold within the county 
of the value of £20 or a tenement of the yearly value of 4o shillings. (/drd, 
II., 1333-) 

New JeRSEY.—‘ General Assembly.’’—Members apportioned among the counties, 
three from each,—must be a resident of the county from which chosen, and 
possessed of £500 of real and personal estate,—elected annually by those who 
have resided for one year in the county in which they vote, and worth £50. 
I1., 1311.) 

PENNSYLVANIA.— House of Representatives.’-—Composed of six members from 
each county and from the city of Philadelphia,—must have resided in the city 
or county from which chosen for two years, ineligible to serve for more than 
four years in seven,—elected annually by freemen, twenty-one years of age, 
having resided in the State for one year, and paid taxes during that time—the 
last qualification excepted in the case of the sons of freeholders. (/d7d, IT., 1542.) 

DELAWARE.—“ House of Assembly.’"—Members apportioned among the counties, 
three from each,—no qualifications specified,—elected annually by the free- 
holders of the county. (/d7d, II., 1242.) 

MARYLAND.—‘‘ House of Delegates.’’—Members apportioned among the counties 
and cities, four from each county and two from the cities of Annapolis and 
Baltimore,—no qualifications specified,—elected annually viva voce by freemen, 
twenty-one years of age, having a freehold of fifty acres in the county in 

_ which they vote and residing there, and freemen having property in the State 
and having resided in the county in which they vote for one year. (/d#d, I., 82t.) 

Virernta.— House of Delegates.’".—Members apportioned among the counties 

and cities, two from each county a 
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higher property qualification was generally required of its — 
members, and in some cases a higher qualification was also — 
required for those who voted for its members. The fact 
that the States had before them no common foreign model 
in the reconstruction of this body is evident from the oe . 
variety of features which marked its organization in the © 
different States. It might be said that they were common 
only in that feature in which they differed from the English > 
House of Lords, namely, the fact that they were all — 
upon popular election. In nearly every other respect they _ 
differed from each other, as well as from the English upper 
house. The number of members varied from nine in Dela- | 
ware to forty in Massachusetts. The term for which the ; 
members were elected also varied from one to five years. © 


such other cities as the Legislature may designate, provided that such ues 
cease to send delegates when their population becomes less than one-half of _ 
that of any county,—must be residents and freeholders in the county or city 
from which chosen,—elected annually by such persons as are ‘‘at present”’ 
qualified to vote. (/did, II., 1910.) 
NortTH CAROLINA.—‘‘ House of Commons.’’—Members apportioned among the 
4 counties and towns, two for each county and one for each of six towns (names 


specified),—must have been residents for one year of the county from which 

chosen, and have possessed for six months in the county 100 acres of land in 

fee or for life,—elected annually by ballot by freemen, twenty-one years of age, 
having resided in the county for one year, and paying public taxes, or in the 

case of the inhabitants of towns such as possess a freehold in such town, or 2 

such as are freemen having resided in such town for one year and paid public 
taxes—provided that no person be entitled to vote for both town and nnty 
members. (/d:d, I., 1411.) 

SouTH CaROLINA.—"‘ House of Representatives.’"—Members apportioned among 
certain specified electoral districts, with from three to thirty members from 
each,—must be of the Protestant religion, having, if a resident of the district, 
the property qualification mentioned in the existing ‘election act,” and if a 
non-resident having a freehold estate of £3500 in the district from which 
chosen,—elected for two years by free white persons, who believe in God and 
in a future state of rewards and punishments, who have resided in the State 
for one year, and have a freehold of fifty acres or pay a tax equal to a tax on 
fifty acres. (/bid, II., 1622.) 

GeorG1a.—“ House of Assembly.”"—Members apportioned among the several 
counties (with certain specified exceptions),—must be of the Protestant 
religion, residents of the State for one year and of the county six months, and 
possessed of 250 acres of land or some property tothe amount of £250,—elected 
annually by ballot by male white persons, twenty-one years of age, having 
property to the amount of £10, or if a mechanic a resident of the State for six 
months. (/d7d, I., 378.) 
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custom. With this single exception, there were probably _ 


The election of members was sometimes based upon an 


existing territorial unit (as the town, the parish or the 
county) and sometimes upon newly-formed electoral 
‘‘ districts.’? In some States the term of all the members 
expired at the same time, while in other States the prin- 
ciple of vofation was introduced, whereby a part only of the 
entire membership was renewed at each election. In Mary- 
land the members were chosen not directly by the people, 
but by a body of ‘‘electors’’ who were themselves chosen 
by the people. In New Jersey and Delaware the body con- 
tinued to be called the ‘‘ Council,’’ or ‘* Legislative Coun- 
cil;’’ while in the remaining seven States it received the 
new designation of ‘‘Senate.’’? While the application of 
republican principles required that the body be almost 
entirely reconstructed in its form, in its functions it still 
occupied the same relative place in the government which 
had been held by the previous colonial council. It was a 
co-ordinate branch of the Legislature, possessing at the 
same time certain judicial functions, which it had inherited 
directly from the previous colonial council, and remotely 
from the Court of Assistants of the early colonial period. 
The preservation of this judicial power is especially seen in 
New Hampshire,* in Massachusetts and in South Caro- 
lina,{ where the Senate retained the power to try impeach- 
ments presented by the lower house. In New York the 
Senate (in connection with the chancellor and the judges 
of the Supreme Court) was granted similar power to try 
impeachments, and also to correct the errors of lower 
courts, § which latter provision, so far as it relates to the 
association of the chancellor and the superior judges, may 
be regarded as suggested by a corresponding English 


no features bestowed upon the early State Senates which 


*Charters and Constitutions, II., 1286. 
+ /bid, I., 963. 

t Jbid, 1264. 
@ /bid, 1337. 
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were not intended to avoid rather than to imitate the peculi- 
arities of the English House of Lords. From these facts it 
must be evident that the upper house of the new State 
Legislatures was a direct descendant of the colonial council, 
modified in structure to the extent necessary to bring it into 
harmony with republican ideas, and to divest it of those 
qualities which had made it hitherto an instrument of auto- 
cratic authority.* 

* The following synopsis shows the provisions made by the several States con- 
cerning the structure of the Upper House—including the name, composition, 
qualification of members, mode and term of election, and qualification of 
electors : 

New HAMPSHIRE.—“ Senate.’’—Composed of twelve members, apportioned among 


electoral “districts,’’"—must be of the Protestant religion, having a freehold + 
estate of £200 within the State, inhabitants of the State for seven years pre- 


r ceding election, and of the district from which chosen at the time of election,— 
= 4 elected annually by those qualified to vote for representatives. (Charters and 
Constitutions, II., 1234.) 


MASSACHUSETTS.—" Senate.’’"—Composed of forty members, apportioned among © 
electoral ‘‘ districts,""—must be inhabitants of the State for five years, and of | 
i) the district at the time of election, having a frechold estate of £300 or a per- 
sonal estate of £600,—elected annually by those qualified to vote for representa- 
tives. (/brd, I., 961.) 


New YorxK.—" Senate.’’—Composed of twenty-four members, apportioned among 
as electoral ‘‘ districts,’""—must be freeholders chosen out of the body of free- 
holders,—elected for four years by those possessing a freehold of £100—- 
bey election by rofation, one-fourth of the members chosen each successive year, 

1334.) 
New JersEY.—“ Legislative Council.’’—Members apportioned among the counties 


one for each county,—must have been inhabitants and freeholders for one 
year in the counties from which chosen, and possessed of £1000 of real and 
personal estate in the same,—elected annually by those who have resided in 
the county for one year, and worth £50. (/d1d, II., 1311.) 
PENNSYLVANIA.—(No provision for an upper house in the first constitution ; the 
bicameral system was adopted by the new constitution of 1790.—/drd, I1., 1524.) 
DELAWARE.—"‘ Council,’’ or Legislative Council.'’’—Composed of nine members. 
three from each county,—must be freeholders in the county from which 
chosen, and twenty-five years of age,—elected for three years by those qualified 
as “at present’’—election by vrofation, one-third chosen each year. (Jdid, 
I., 274.) 
MARYLAND.—“ Senate.’’—Composed of fifteen members, nine from the western _ 
and six from the eastern shore,—must be twenty-five years of age, residents of 
the State for three years, and having real and personal property to the value 
of £1000,—elected for five years by “electors of the Senate,’’ who are in turn 
to be chosen by those qualified to vote for members of the lower house. (/bid 
I., 822.) 
Vircrnra.—" Senate.""—Composed of twenty-four members, one from each 
electoral ‘‘district,”"—must be a resident and freeholder of the district, and 
twenty-five years of age,—elected for four years by persons qualified as “at — 
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In the re-organization of the executive department the 
States were called upon to establish a chief magistracy which 
would be deprived of the autocratic character of the previous 
royal governorship, and yet not entirely divested of executive 
dignity and efficiency. The struggles of the colonial period 
had aroused a bitter jealousy of executive authority. Con- 
necticut and Rhode Island, indeed, furnished examples of a 
truly republican executive, chosen by the people. But these 
examples were followed only in part by the other States. In 
New Hampshire, Massachusetts and New York only was the 

chief magistrate made elective by the people; in the other 
States he was chosen by-the Legislature. In New Hampshire, 
where popular election was established, the novel provision 
was introduced that, if no choice was made by the people, the 
election should be thrown into the Legislature, the house being 
authorized to select two names from which the Senate should 
choose the chief executive. The term of this office varied 
from one to three years. ‘The officer usually preserved the 
colonial name of ‘‘ governor ;’’ but in New Hampshire, Dela- 
ware, and Pennsylvania, he was called the ‘‘ president ’’— 
which name had also in a few instances been employed in the 
colonial period.* By the terms of the new constitutions the 
State governor was made a republican officer, responsible to 


present ’’—election by rotation, one-fourth being chosen each successive year, 
(Jérd, 1910.) 

NorTH CAROLINA.—“ Senate.’’—Composed of one member from each county,— 
must have been a resident for one year of the county from which chosen, and 
have possessed in the county 300 acres of land in fee,—elected annually by 
ballot by freemen, twenty-one years of age, residents of any county in the 
State for one year, having possessed for six months a freehold of fifty acres in 
the same county. (/did, II., 1411.) 

SoutH CaROLina.—‘‘ Senate.’’—Members apportioned among the parishes and 
certain specified ‘ districts,” one for each parish and either one or two for 
each district,—must be of the Protestant religion, thirty years of age, having 
resided in the State for five years, and having, if a resident of the parish or 
district, a freehold estate of £200, and ifa non-resident, a freehold of £7000 in 
the district which he is chosen to represent,—elected for two years by those 
qualified to vote for members of the lower house. (/d/d, II., 1622.) 

_ GeEorGIA.—(No provision for an upper house in the first constitution ; the bicameral 
system was adopted by the new constitution of 1789.—/did, I., 384.) 
* Belknap’s New Hampshire,” I., 230 
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the people, in whose name he was to execute the laws and | 
command the military and naval forces of the State. In 
Massachusetts alone was he entrusted with a qualified veto on 
the acts of the Legislature.* In nearly all the States some 
provision was also made for the deputy-governor, or vice- 
president, who should assume the executive office in case of 
the death or disability of the chief magistrate. This office 
of deputy-governorship was derived directly from the colonial 


* The provision of the Massachusetts constitution of 1780 is so similar to the 
subsequent provision of the Federal constitution that it is worthy of notice. It 
provided that no bill should become a law unless approved by the governor ; or if 
disapproved by him, unless passed by a two-thirds vote of the two houses, or not 
returned by him within five days after being submitted.—Charters and Constitu- 
tions, I., 960. 

+ The following synopsis shows the provisions made by the several States con- 
cerning the Chief Magistrate,—including the name, qualifications, the mode and © 
term of election, and also provisions for a deputy : 

New HAMPSHIRE.—" President.’-—Must be of the Protestant religion, an in- 
habitant of the State for seven years, thirty years of age, having an estate of 
4500, one-half of which must be freehold,—elected annually by persons quali- 
fied to vote for senators and representatives.—(Charters and Constitutions, 
II., 1287.) The ‘‘Senior Senator’’ to act as chief magistrate in case of the 
disability of the president. (/did, II., 1289.) 

MASSACHUSETTS.—"‘ Governor.’’—Must be an inhabitant of the State for seven 
years, having an estate within the commonwealth of £1000, and must declare 
himself to be of the Christian religion,—elected annually by persons qualified 
to vote for senators and representatives. (/did, I., 964) A ‘‘ Lieutenant- 
Governor,” qualified and elected inthe same manner as the governor. 
(/bid, 967.) 

New Yorx.—‘‘ Governor.’’—No qualifications specified,—elected for three years 
by persons qualified to vote for senators. (Ibid, II., 1335.) A ‘“‘ Lieutenant 
Governor,”’ elected in the same manner asthe governor. (/did, II., 1336.) 

New JERSEY.—“ Governor” and ‘‘ President of the Council.”—No qualification 
specified,—elected annually by the joint ballot of both houses. A ‘‘ Vice-Presi- 
dent,’’ elected by the upper house. (/éid, II., 1312.) 

PENNSYLVANIA.—" President.’’—No qualification specified,—elected annually by 
joint ballot of the House of Representatives and the Executive Council. A 
Vice-President,’ elected in the same manner as the president. (/dsd, II., 
1545+) 

DELAWARE.—" President.’’—No qualification specified, ineligible for three years 
after expiration of term,—elected for three years by joint ballot of both houses. 
In case of disability the speaker of the upper house to be vice-president, with 
the powers of president. (/did, I., 274.) 

MARYLAND.—" Governor.’’—No qualification specified, except “‘a person of wis- 

dom, experience and virtue,’’—elected annually by joint ballot of both houses. 
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What may seem to be the most peculiar feature in the re- 
organization of the executive department was the provision 
for some kind of advisory council to the chief magistrate. In 
the colonial period the council had acted not only as an upper 
house of the Legislature, but also as a body of advisors to the 
governor. With the more definite organization of the upper 
house of the first State Legislatures, a new and distinct body 
was created to exercise the advisory functions of the previous 
colonial council. The old colonial council may thus be said © 
to have become differentiated into two separate organs, 
namely, the State Senate which preserved its legislative and 
judicial functions, and the new Executive Council which 
preserved its administrative or advisory functions. This ad- 
visory council was established by all the States, except New 
York and New Jersey, and was intended to share with the 
chief magistrate the executive functions of the government. 
It was variously called the ‘‘ council,’’ the ‘‘ executive coun- 
cil,’’ the ‘‘supreme executive council,’’ the ‘‘council of 
state,’’ the ‘‘council to the governor,’’ and the ‘‘ privy | 
council.’’ Although in two or three cases it received an 
English name, it does not seem to have had any genetic or 
structural relation to the English privy council. It was 

In case of death, a new governor to be immediately elected in the same man- 

ner. (/dsd,I., 824.) 

VirGinia.—‘‘ Governor.'’’—No qualifications specified, shall not hold office for more 
than three successive years, nor be re-eligible until the expiration of four years 
after being out of that office,—elected annually by joint ballot of the two 
houses. In case of disability the president of the Council of State to act as 
“ Lieutenant-Governor.”’ (/did, II., 1910, 1911.) 

NorTH CaROLINA.—‘‘ Governor.’”’—Must have been an inhabitant of the State for 
five years, thirty years of age, having a freehold estate worth £1000, not | 
eligible for more than three years in six successive years,—elected annually by 
joint ballot of the two houses. In case of disability, the speaker of the Senate 
to exercise the powers of chief magistrate. (/did, II., 1412.) 

Souts CaRo.iina.—‘ Governor.’’—Must have been a resident of the State for ten 
years, having a freehold of £10,000, and must be of the Protestant religion ,— 
elected bi-ennially by joint ballot of both houses. A ‘‘ Lieutenant-Governor,”’ 
qualified and elected in the same manner as the governor. (/did, II., 1621.) 

GrEorGIa.—“ Governor.’’—No qualifications specified, ineligible for more than one 
year in three,—elected annually by the representatives. In case of disability 


the president of the Executive Council to act as governor. (/did, I., 378, 380, 
381.) 
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composed of from four to twelve members, who were appointed 
by the Legislature—except in Pennsylvania, where they were 
elected by the people. It had usually conferred upon it no 
distinct and specified functions—only the general duty of 
advising the chief magistrate in the execution of the laws. It 
seems to have been nothing else than a device to perpetuate 
the advisory functions which had from the earliest times been 
exercised by the colonial council, or the Court of Assistants.* 

The general character of the executive authority and the 
relation of the chief magistrate to the executive council may 
perhaps best be illustrated by quoting a single passage from 
the Virginia constitution of 1776: 


* The following synopsis shows the provisions made by the several States con- 
cerning the Executive Council—including the name, composition, and the mode 
and term of elections : 

New Hampsuire.—'‘ Council.’’—Com posed of two senators and three representa- 
tives,—elected annually by joint ballot of both houses. (Charters and Constitu- 
tions, II., 1289.) 

MAassacHuusetts.—‘‘ Council.”"—Composed of nine senators, chosen annually by 
joint ballot of both houses, (/d1d, I., 967.) 

New YorkK.—No provision for a proper Executive Council. Provision was made 
for a ‘‘ Council to revise all bills about to be passed into laws by the Legisla- 
ture’’ consisting of the governor, the chancellor, and the judges of the 
Supreme Court, or any two of them. (/4id, I., 1332.) 

NEW JERSEY.—No provision for an Executive Council. 

PENNSYLVANIA.—" Supreme Executive Council.''—Composed of twelve persons,— 
elected for three years by the qualified voters of the State ; election by rotation, 
one-fourth being chosen each successive year; councillors disqualified from 
re-election for four years after expiration of term. (/d#d, I1., 1544.) 

DeLAWARE.—"' Privy Council.’’—Composed of four members,—chosen annually, 
two by the upper house and two by the house of assembly. (/did, 1, 274.) 

MarYLAND.—" Council to the Governor.’"—Composed of five members, twenty- 
five years of age, three years residents of the State and having a freehold of 
£ 1000,—chosen annually by joint ballot of both houses. (/d1d, I., 284.) 

Virointa.—“ Privy Council’ or ‘‘ Council of State.’’—Composed of eight mem- 
bers, chosen by joint ballot of both houses,—‘‘ Two members shall be removed 
by joint ballot of both houses of assembly at the end of every three years and 
be ineligible for the next three years,’’—these vacancies to be filled by new 
elections. (/bid, 1911.) 

Noratu Council ot of seven members,—elected 
by joint ballot of both houses. (/did, II., 1412.) 

Carotina.—" Privy of the lieutenant-governor and 
eight other members,—the latter chosen by joint ballot of both houses, by 
rotation, one-half each successive year. (/did, I1., 1621.) 

Georoia.—" Executive Council.’"—Composed of members chosen by the repre- 
sentatives out of their own body, two from the representatives of each county, 
which is entitled to send ten delegates. (/d1d, I., 378.) 
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“A governor, or chief magistrate, shall be chosen annually by the 
joint ballot of both houses ; [he] shall, with the advice of the council 
of state, exercise the executive power of the government, and shall 
not under any pretence exercise any power or prerogative by virtue 
of any law, statute or custom of England. But he shall, with the 

advice of the council of state, have the power of granting reprieves or 

pardons, except when the prosecution has been carried on by the 
house of delegates ; [he] shall not prorogue or adjourn the assembly 
fe during their sittings, nor dissolve them at any time.”’ 


J The chief magistrate of the State, although occupying the 
same relative position in the government as before, was thus 
shorn of all the royal features which made the previous 
governors obnoxious to the people. 

: Very little need be said in this sketch regarding the 


aL. A 


+ judicial system. So far as is manifest, no important changes 
; were made in the form and jurisdiction of the courts. The 
chief provisions which were necessary were those relating to 
oe ) 


the appointment of the judges, which had hitherto been 
largely under the control of the crown. Some States followed 
the examples of Connecticut and Rhoad Island, which vested 
the power of appointing judges in the Legislature ; while the 
other States conferred the appointing power upon the governor 
and his council, or as in the case of New York, upon a 
special council of appointment consisting of one senator from 
-ach ‘‘ great senatorial district.’’ The English common law 
and methods of procedure, which had already been accepted 
so far as they were adapted to the peculiar circumstances of 
the colonists, remained in force under the State governments, 
except when superseded by statute law. 

In this sketch of the evolution of the colonial governments 
and their emergence into the first State constitutions I have 
sought to illustrate the principle of continuity in the growth 
of American political institutions. The theory that the first 
State governments were copies of the contemporary govern- 
ment of England is no more tenable than the theory that the 
subsequent federal government was such a copy. The primi- 


tive elements upon which the institutions of this country were 
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based were, of course, derived ultimately from foreign sources ; 
but in being translated to a new soil they were brought into 
new relations, and in the process of their development they 
acquired an independent character such as they had not 
previously possessed. It is true that the people who made up 
the early colonies were largely of English origin ; but it is 
also true that they represented only a part, and that the most 
liberal and progressive part of the English nation. It is also 
true that they brought with them certain local institutions ; 
but these were mainly the institutions which had survived 
from the Anglo-Saxon period, and had not been entirely 
overcome by the centralizing influence of the British crown. 
They also brought with them certain constitutional rights 
derived from Magna Charta ; but these were the rights which 
in the time of the Tudors and Stuarts seemed no longer the 
possession of English subjects. They finally brought with 
them certain forms of political organization ; but these were 
derived not from the structure of the British monarchy, but 
from the charter of a subordinate body-politic, the trading 
company, which charter also furnished the prototype of 
a written constitution. The migration of the English to 
America was, in fact, a process of selection, by which 
the elements most conducive to the growth of republican 
institutions were translated to an environment more favor- 
able to such growth than that which existed in the mother 
country. 

From the time of their first settlement in America to the 
formation of the first State constitutions the colonists pursued 
an independent and continuous course of political progress, in 
which the spirit of republicanism became harmoniously blended 
with republican forms. The representative system which 
grew up in this country, while remotely derived from instincts 
common to the Teutonic race, took its shape from the peculiar 
needs of the American people, and acquired a character far 
more democratic and pure than the contemporary system in 
England, being in its American form inconsistent with rotten 
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boroughs,* aristocratic control, and multiple representa- 
tion.t The system of a double legislature had an origin 
and development in America which separates it entirely 
from the analogous system in England, springing as it did 
from the very structure of the colonial assemblies, and exclud- 
ing from its organization every form of feudal privilege which 
was the principle upon which the division of the two houses 
in the mother country was ultimately based. The very idea 
of a written constitution itself, which recognizes the govern- 
ment as the legally established organ of the sovereign power, 
grew out of those peculiar circumstances in which thirteen 
dependent colonies, deriving their political powers from 
expressed grants of the sovereign crown, were transformed 
j into thirteen independent governments, deriving their powers 
from the expressed will of the sovereign people. The sov- 
_ ereignty of the people was substituted for the sovereignty of the 
crown; and a written constitution took the place of a written 
t charter as the instrument which determined the powers of the 
government and secured the rights of the subject. 
To claim that the American political system has a distinc- 
P tive history and character of its own does not involve any 
} disparagement of the British constitution. Having a com- 
: mon origin in the instincts and institutions of the Teutonic 
| -_ race, having a common basis in the principles of Magna 


Charta, they have, since the seventeenth century, presented 
two distinct phases in the evolution of democratic ideas. In 
_ the one case we see republicanism adjusting itself to the 
existing forms of an aristocratic and monarchical govern- 
_, ment. In the other case we see republicanism casting aside 
- these forms and substituting those which are believed to be 
4 more in harmony with the republican spirit. It is one thing 
to regard the American colonists as devoted to those chartered 


* The first constitution of Virginia provided that a city should cease to send 
delegates when its population became less than one-half of that of any county. 
(Charters and Constitutions, II., 1910.) 

¢ The first constitution ‘of North Carolina provided that no person should be 
entitled to vote for both town and county representatives. (/d7d, II., 1511.) 
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rights which many centuries before had been extorted from 
King John. It is quite another thing to regard them as 
reproducing, either consciously or urconsciously, the govern- 
mental forms under which those rights were for a time 
ignored and trampled under foot. The right to a share in their 
own government, the right of trial by jury, the right to say 
how far their property should be given to public uses, they 
still clung to while building up their own primitive States. 
The elements of the British constitution, which the American 
people claimed as their inheritance, were not so much the 
customary forms which entered into the structure of the 
British government as those chartered privileges which might 
serve to protect them from the supervision and interference 
of autocratic power. What they most desired was to be let 
alone and to work out their own political salvation. And it 
was precisely when and where they were least hampered by 
foreign control, and least influenced by foreign models, that 
they developed those political features which have become the 
most distinctive characteristics of the American constitutional 
system, 
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MARRIED WOMEN'S PROPERTY 
IN 
ANGLO-SAXON AND ANGLO-NORMAN LAW 
AND THE ORIGIN OF THE COMMON-LAW DOWER. 


CONTINENTAL GERMANS. 


As the | Anglo- Saxons were Germans on the continent 
before they were Germans in England, we shall need to 
preface our inquiries into Anglo-Saxon laws and customs by 
a brief survey of the laws and customs of their most nearly 
allied continental kinsfolk. 

In the first recorded laws of the German tribes, we 
find that married women had a legal right to property 
of their own. Whether in the earliest times the German 
family was so purely patriarchal that the husband and father 
had absolute power over the lives and property of all mem- 
bers of his family, as in early Rome, or whether German 
women held a more exalted position than they have ever 
held since, and not only enjoyed the honors and perquisites 
of ‘‘ mother-right ’’ but transmitted them solely in the female 
line, isa much-mooted question* not in my purpose to discuss, 
It iscertain that the earliest recorded German laws, written 
down at different periods from the fifth to the eighth cen- 
tury, though varying greatly in their provisions, show 
married women in the possession of definite property 
rights, greater indeed, and more widely extended than 
women were to know again for centuries. In some limited 
customs, to be sure, the early régime of community of 

*See L. Dargun, ‘‘ Mutterrecht und Raubehe,” etc. J. Bachofen, Das Mutter- 
recht.’’ Starcke, ‘‘ Primitive Family.” 

+ Glasson (Nouvelle revue historique, 1885, p. 590) gives dates as follows: The Salic 
law the oldest, then the Ripuarian law in the middle of the fifth century, the Bur- 
gundian in the sixth, Visigoth and Alemannian in seventh, and, under Charle- 


magne in the eighth and ninth, the Saxon and Thuringian. 
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property lasted through all vicissitudes,* but in general the 
middle ages show a retrograde movementf until the tide 
again turned, and with the decay of feudalism, the rise of 
Protestantism, and the new spirit of the time, the conti- 
nental nations resumed the liberal treatment of women in 
regard to property which characterized the early days. We 
shall see how different was the course of events in England. 

Of these early German laws the most nearly related to 
the Anglo-Saxon are the Frisian and Saxon, and among 
the latter, those of Westphalia. I will undertake a brief 
description of the laws relating to women, especially in the 
Lex Saxonum, which, as was said before, was probably 
reduced to writing at the close of the eighth century. ft 

A. FoRM OF MARRIAGE.—Marriage still kept its ancient 
form of a sale,§ by which the husband paid a price for his 
wife to her father or guardian. Grimm]| and others con- 
sider that a real sale took place in which the woman was 
considered as property. ‘There are examples of the use of 
the expression ’ as late as the fourteenth and 
fifteenth centuries. In these later times the price which 
the groom paid to the wife’s father was paid for the transfer 
of his mundium or guardianship over his daughter, and not 
for her person. It is considered by many that this was 
the case even in the earliest times. Professor Young** says : 

‘* Whether marriage was ever an actual sale of the woman’s 
person, treated asa chattel, may bedoubted.’’ ‘‘ It is certain 
that in historic times the thing transferred was not the 
person of the woman, but the right of guardianship.”’ 


buy a wife’ 
« 


* Schroeder, ‘‘ Geschichte des ehelichen Giiterrechts,”’ U1., 3 Vorrede X. 

+ Maine, ‘‘Essay on Married Women's Property,” and H. Adams, “ Historical 
Essays,” p. 36. 

t The editor of the Lex Saronum,in Monumenta Germaniae Historica, assigns 
A. D. 777 as the most probable date. 

21In the Lex Saxonum to marry is to buy a wife—‘‘ uxorem emere ;" to betroth, 
to sell a wife—‘‘ uxorem vendere.” 

| ‘* Deutsche Rechtsalterthiimer,”’ p. 420. Schroeder op. cit., I1., p. 325, but in his 
first volume Schroeder speaks only of selling the guardianship. 

§ Grimm of. ctt., 42. 

** ‘Family Law”’ (in “‘ Essays in Anglo-Saxon Law,”’ edited by H. Adams) p. 164. 
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The price to be paid for the woman, as fixed by the Lex 
Saxonum, was 300 shillings,* an amount equal to the com- 
pensation paid her guardian for violating her person or in 
any way disturbing his rights over her. This bride-price, or 
mundschatz, soon came to be looked on as a present to the 
bride herself, and was handed over to her by her father. It 
is uncertain whether this was the case as early as the Lex 
Saxonum or not. According to Schroeder,+ who has made 
the most extended study of the subject, the Saxon wife had 
no claim on the mundschatz. In the Burgundian law the 
wife had full control of a certain part of it. 

THE DIFFERENT PARTS OF A MARRIED WOMAN’S 
PRoPERTY.—Vundschatz and Morning-gift.—The muna- 
schatz, or bride-price, was the first of a wife’s possessions 
among some of the Germans; but in the Saxon law, if we 
follow Schroeder in denying that she had a share in the 
mundschatz, the first part of a wife’s property was the 
morning-gift made to her by her husband on the morning 
of the nuptials. Originally this was entirely distinct from 
the mundschatz, but the two soon became confused, and 
finally merged into one. Opinion is divided on the subject 
of the identity of the various provisions made for the wife 
at different times and places, and it is extremely hard to dis- 
tinguish between bride-price and morning-gift, or even to tell 
to which of the two the Latin word dos in the laws applies. 

The dos of the Lex Saxonum was probably the morning- 
gift, but we do not know its amount. In the Salic and 
Ripuarian laws it was one-third of the joint acquisitions of 
the family, unless otherwise agreed on, and in the latter 
law, in addition, fifty shillings.§ The morning-gift was 
usually agreed upon at the time of the marriage, and we 


have many examples of the dotis /ibellum, or formula, in 

* Uxorem ducturus 300 solidi det parentibus ejus. — 

t+ Op. cit., 48. * 

/bid I., 46. 

4 Lex Ripuaria, 372; Si virum supervixerit, 50 solidos in dotem recipiat et tertiam 
partem de omne re quam simul conlaboraverint, sibi studeat evindicare vel quic- 
quid ei in morgengeba traditum fuerat, similiter faciat. 
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_ which the gift is described and transferred. A free render- 
3 ing of one of these formulas under the Salic law of the 
eighth century will give an idea of them all.* 


To my very dear and sweet betrothed, N , in the name of God, 
my N 
‘It has been agreed between our parents that I should betroth my- 
_ self to you ‘ par le sol et denier’ | according to the Salic law. I have 
_ done so. It has also been agreed that I should give you as dower part 
of my property. I have done it. Thus, then by this act of dower and 
_ these ceremonies, I give you and wish that you hold in perpetuity, all 
that I possess in such a canton, on such a river, etc., etc. All this I 
_ give you, I deliver to you, / place it in your power. After the day of 
- marriage shall have come and God shall have united us, I wish, my 
- dear spouse, that instantly vou have, hold, possess all this which I give 
you and that you have the most absolute right to dispose of it as pleases 
you, etc.”’t 
Community of Property.—In the law of the West- 
_ phalian Saxons, which is most nearly allied to the Anglo- 
Saxon, the wife lost her dos or morning-gift by the birth of 
sons and instead of it became entitled to half the joint acquisi- 
tions. Lex Saxonum VIII. : Apud Westfalaos, postquam 
 mulier filios genuerit, dotem amittat, si autem non genuerit 
_ ad dies suos dotem possideat, post decessum ejus dos ad daniem, 


wel st deest, ad proximos heredes ejus revertatur,’’ 
“TX. De eo, quod vix et mulier simul conqgutstverint, 
mulicr mediam partem accipiat, et hoc apud Westfalaos, apud 
— Ostfalaos et Angarios nihil accipiat sed contenta sit dote sua.’’ 
Here we have the first traces of that community of property 
which has ever since existed in Westphalia. 
* Lindenbrog, Formulae 615. 
+ A formula referring to the payment of a nominal bride-price. 
t Another formula, probably belonging to the middle of the eighth century 
- among the Turones, who lived north of the Loire reads thus : (Mon. Germ. Hist. 
Sect. legum VI., no. 14 ) 
“Ergo dono tibi donatumque esse volo locello, re proprietatis meae, nuncupante 
— illo, situm in pago illo, cum terris, aedificiis mancipiis, &c., &c., mobilibus et im- 
mobilibus—totum et ad integrum sicut a me praesenti tempore videtur esse pos- 
sessum—haec omnia—diebus nuptiarum tibi sum impl?turus vel traditurus, ita ut, 
_ dum advixeris, secundum legis ordinem teneas atque possideas, nostrisque qui ex 
nobis procreati fuerit, filiis (vel filiabus) derelinquas. Si quis vero, si ego ipse aut 
ulla quislibet persona fuerit, qui contra hanc donationem aliquid agere vel calum- 
niam generare presumpserit, illud quod repetit non vindicet, &c., &c.” 
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Similar provisions for the wife’s share in what is explicitly 
recognized as the ‘‘joint acquisitions ’’ exist in the related 
laws.* Aimoin says of the death of King Dagobert, 
‘* tertiam partem tamen ex omnibus, quae Dagobertus adquis- 
terat postquam Nauthildem sibi sociaverat ipst reginae ser- 
vata.’’ ‘The fact is also mentioned in the ‘‘ Gesta Dagoberti,”’ 
_A wife even had a right toa third of her husband’s wages. 
A free woman who married a slave is in one instance ex- 
pressly assured of this by the master of the slave ;f “ef 
peculiare quod stante,t conjugio laborare potuerit, ipsa 
JSemena tercia parte exinde habeat absque nostra repeticione.’’ 

A ussteuer.—Besides the gift from her husband or her legal 
share in the acquisitions, the German bride was usually fitted 
out by her father or brothers with an A ussteuer § or marriage 
portion, consisting largely of personal property and designed 
for her exclusive use. In this is included the Gerade,|| a 
peculiar kind of property belonging solely to the wife and 
descending only to female heirs. This included her orna- 
ments, often jewels of great value, also ready money, 
clothing, house-linen of all kinds, many pieces of furniture, 
sometimes the sheep which were shorn by the wife, the 
poultry which was fed by her, and even, sometimes, female 
animals were divided from male. 

The Lex Saxonum does not speak of Aussteuer, but its 
existence may be inferred** from the later prevalence of Ger- 
ade. ‘The Sachsenspiegel gives the following list of articles 
included in Gerade; ‘ All sheep, geese, beds, bowls, pillows, 
bed covers, chests with raised lids, all yarn, table covers, 
collars, bath-linen, basins, candlesticks, linen and all feminine 
apparel, finger-rings, gold armlets, draughtboards, facings, 


* See Lex Ripuarta, 372 before quoted. In the Frisian law which is very closely 
related to the Anglo-Saxon there was community of property even to sharing 
equally at divorce. 

+ Schroeder I., 92-93. Formula Andegavi 58. 

t Schroeder for stlante. 

2 Walter, p. 139. 


| Grimm, of. ctt., pp. 568-599 
{ Starcke, Primitive Family,”’ p. é 


** Schroeder, I., 120. 
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and all books that belong to God’s service which women are 
accustomed to read, small chests, carpets, curtains (?), rugs, 
jewels.’’ In other lists occur such articles as ‘‘ ein kettel 
darin man ein kind inne baden kann ; ein pott darin man ein 
huen sieden kann: ein klein pottchen darin man ein warmbier 
machen kann,’ 

C. POWERS OF THE MARRIED WOMAN OVER HER 
PROPERTY.—Every German woman, married or single, was 
at the time of the Folk Laws under the guardianship of some 
man, her father, brother, husband or the nearest male rela- 
tive. In the earliest times the widow passed into the guar- 
dianship of her husband’s heirs, from whom her paternal 
kindred could buy back their original guardianship.* But 
these restrictions soon gave way in the case of widows, who 
gradually acquired complete independence. 

Even the guardianship of the husband over his wife is 
generally supposed to have been greater than it was.{ For 
adultery he could divorce her or even put her to death.§ 
He had the right to punish her, even to beat her with a stick, 
and indeed it was held to be his duty to maintain his physi- 
cal supremacy. A woman who had struck her husband || 
was obliged to ride on an ass, seated backwards and holding 
its tail, through the whole street. If she had struck him 
cunningly when he could not defend himself the ass was led 
by the officer whose duty it was to keep the animal, but if 
he had been beaten by her in open fight, he must lead the 
ass himself. In some places a man who had been struck by 
his wife was obliged to see his neighbors gather and take the 
roof oft from his house. ‘‘ Who could not protect himself 
from his wife was not worthy to have shelter from wind and 
storm.”’ 


* Lex Saxonum VIII. 2. Grimm, p. 447. My. 
+ Laboulaye ‘' Recherches sur la condition des femmes,” p. ME se 
t See H. Adams, “ The Primitive Rights of Women,” in “ Hist. Essays,’’ p. 31. 
2 Formule Andegavi 56. Marc. 2.30. Lex Ripuaria 77. Lex. Rotharis 211. 
Schroeder, p. 174. 
| Grimm, p. 722, etc. 
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But she was independent of his control in her own domain 
and had charge of the keys,* while as to her property his 
guardianship gave him only limited powers. In the first 
place her Gerade was absolutely her own.f She could 
even sell it without his consent and it went to her heirs 
at her death. When we consider how extensive the 
Gerade might be in the case of a wealthy bride, we see that 
the German wife might be practically independent in a degree 
that modern women have attained only within a few years 
and in a few countries. Whatever came to the wife by 
inheritance or gift (Aingebrachtes) was also her own, as 
were her separate earnings [ and her morning-gift. There 
is no question that these were considered her separate indi- 
vidual property, during the marriage.§ Did she, however, 
have any share in the management of her property and any 
control of her income? It is generally considered || that 
the rights of the wife were in abeyance during the husband’s 
life and that she first became capable of management when 
she became a widow. 

There are, however, some considerations opposed to this 
view. The Lex Saxonum expressly says that the childless 
woman shall possess her morning-gift for her life; at her 
death it shall return to the giver, who was, of course, her 
husband. This, to be sure, says nothing about the con- 
trol of the morning-gift, but many formulas expressly state 
that it shall be hers from the day of the marriage to dispose 
of as she pleases. In the formula before quoted, the words 
‘‘T wish that instantly you have, hold and possess all I give 


* Schroeder, p. 126. 

+L. Burg 51, p.4. Nam si quid de propriis ornamentis vestibusque decreverit 
nulla in posterum actione causabiter. Z. Angi. VI.6. Schroeder II., pp. 3, 323. 
Walter, p. 140. 

t Schroeder, p. 139. 

2 See the dotis libellum before quoted, dichus nuptiarum ;"’ Lex Saxonum ad 
dies suos possideat,”’ etc; Schroeder, p. 103. 

| Laboulaye, p. 137. Pardessus, p.673. Schroeder, p. 128. Schroeder, p. 72, seems 
to admit the rights of the Frankish wife to a control of her third, ‘‘ Aber dies drit- 
theilsrecht ist nicht bloss ein Anspruch der Wittwe sondern auch wahrend der Ehe 
kommt es vor dass die Frau selbst iiber ihr Drittel verfiigt.” ~~ 4 : 
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you and that you have the most absolute right to dispose 
of it as it pleases you’’ seem unmistakable. Other gifts are 
made to take effect ‘‘ when the happy day shall have come.”’ 
While on the other hand, it is often stipulated that the gift 
or dower shall pass to the wife only if she outlive her hus- 
band.* The very stipulation argues that without it the gift 
would take effect immediately. 

I infer from these formulas that, at least where the dofzs 
libellum so provided, the wife had control of her morning- 
gift or dower, especially since, as Schroeder admits,+ the 
sources do not show that the husband had control. Her 
consent is necessary to his alienation. Laboulayet cites 
cases when a wife alienates her dower while her husband is 
living, but always in favor of her son. There are mandates 
by which a wife gives her husband authority to transact 
business for her, but in these the influence of the Roman 
law is evident. 

D. SHARE OF THE Wipow.—Every widow was entitled 
to her Gerade, her Eingebrachtes (what had come to her by 
ordinary gift or inheritance) and her morning-gift. Among 
the Westphalians the widow who had had sons was entitled to 
half the common acquisitions, while the childless woman was 
obliged to be content with her morning-gift and with it only 
for her life. At her death it returned to the giver or his 
nearest heirs. 

This legal disposition of the property might be altered by 
a ‘‘ donation on account of death,’’ a kind of testamentary 
disposition, sometimes made by one, sometimes made by 
both the spouses. The mutual form is common, in which 
the husband and wife agree that whichever survives shall 

* Laboulaye, p. 136, quotes from Hist. of Languedoc a contract of marriage A. D. 
to95: ‘** All this I give you—entire—with this condition : so long as we both live we 
will hold and possess this gift together.”" Formula Andegavi 17. Vaisette II., n. 
Ior amn. 966 quoted by Gide, ‘‘ Etude sur la condition privée de la femme,’’ p. 
338, says ; Haec omnia superius scripta quamdiu vivimus pariter teneamus et vossi- 
deamus et si uxor mea me supervixerit ipsa omnia teneat et possideat. 


t Op. cit., p. 128. 
Op. ctt., p. 122, n. 1. 4 
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have the whole property or a definite part.* Gidet 
quotes an agreement made on setting out for Rome, by 
Manfredus and his wife, Adalaiz, (anno 966) which says: 
‘¢ All the above-named property we will hold and possess 
equally as long as we live and if my wife shall survive me 
she shall hold and possess it all.’’{ Sometimes the condition 
is made that the woman shall not re-marry. The wife 
was not, however, considered the heir of the husband, nor 
the husband of the wife.§ 
THE ANGLO-SAXONS. 
A. THE WIFE’s PRopERtTY.—The period of English his- 
ory from the earliest Saxon laws recorded in the reign of 
Ethelbert (after the coming of Augustine into England) to 
the Norman Conquest, may be treated as a whole in its rela- 
tion to our subject. The Danish Conquest made no change 
that we can discover in the laws. I shall therefore cite the 
laws and charters of Cnut as well as those of the Saxon kings. 
I. lVeotuma. Marriage here, too, kept the form of a 
sale.|| The laws of Ethelbert (77) say: ‘‘If a man buy a 
maiden with cattle let the bargain stand, if it be without 
guile, ete.,’’ and also (31) ‘‘If a free man lie with a free- 
man’s wife let him pay for it with his wergeld and provide 
another wife with his own money and bring her to the 
Grimm considers that the wife was actually 
_ regarded as property. But she is not inherited as a ward 
by the heirs of her husband as in the Saxon) laws, but on 
the contrary herself had a right to one-half the property if 
the husband died first.** It is relatedt? that as late as 1864 
* Marc. II., 7, and many others. 
+ Op. cit., p. 388. 
} See note *, p. 4o. 
@ Schroeder, p. 166. 
| Laws of Ine., 31. Ifa man buy a wife and the marriage take not place, ete. 
_ In Thorpe’s ‘‘ Ancient Laws and Institutes of England,’’ from which I quote all 
the Anglo-Saxon laws cited. 


Lex Saxonum VII. 2. Lex Rotharts, 182. 
** Ethelbert, 78. 


tt Stamwiler, ‘* Stelling der Frauen,” p. 33. There have been similar instances in 
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in England a man took his wife to market with « halter 
around her neck and sold her to another man for a shilling. 
But this case, if authentic, is more easily traceable to the 
common-law doctrine of a man’s lordship over his wife than 
to any survival of a possible Anglo-Saxon sale. The more 
probable opinion seems to be that payment was made for 
the transfer of the guardianship of the woman and not for 
the woman herself.* It was called weotuma (the German 
mundschatz) and was correlated with the mund-bryce or 
compensation due to the guardian for any violation of his 
rights of guardianship. 

In the laws of Alfred + the weo/uma was paid to the bride 
herself. ‘‘ Let him see that she have raiment, and that 
which is the value of her maidenhood, namely, the weo/uma.’’ 
The bride-price has become a bride-gift. In the Kentish 
Betrothal it is called ‘‘ what he will grant her in case she 
choose his will ;’’ and in the contract of Godwin and Byrh- 
tric it is ‘‘one pound’s weight of gold for that she should 
choose his will,’’ a merely nominal price. The weotuma 
continued distinct from the morning-gift during the Anglo- 
Saxon period, but was later merged with it.f{ 

Il. Morning-gift.—The discussion of married women’s 
property among the Anglo-Saxons, although treated by 
many learned writers, is a snarl of confused and contradic- 
tory statements. The best treatment of the subject in Eng- 
lish is that of Professor Young,$ but even that is not entirely 
clear. The principal reason for the conflict of statements is 
the variety of customs that existed ; another reason, in for- 
eign writers particularly, is the lack of distinction between 
the Anglo-Saxon and Norman periods. Nevertheless, the 
records are measurably full and clear, and I hope it will be 


* Schroeder, p.50. “Ein wirkitches Abkaufen der Vormundschaft.”’ Thorpe, note 
to Eth. 75. Seealso Young, quoted on page 35. 

t+ Ecc. Laws 12. 

t Young. 

2 In “ Essays in Anglo-Saxon Law,” edited by Henry Adams. Professor Young 
relies largely on Schroeder, ‘‘ Geschichte des ehelichen Giterrechts,”’ which is per- 
haps the most thorough discussion of the subject. 
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pessible to bring out the main features of women’s position 
as property holders with some certainty. 

It was usual in the Anglo-Saxon period to fix the wife’s au 
share of the property by an agreement at betrothal or after = 
marriage, which set apart a certain amount of property as 
the wife’s morning-gift. Perhaps this can be made more 
clear by quoting contemporary documents. First, then, let 
us take the laws of Edmund, generally known as the Kent- 
ish Betrothal.* 


Of betrothing a woman.—If a man desire to betroth a maiden or 
a woman and it so be agreeable to herself and her friends, then it is 
right that the bridegroom, according to the law of God and according 
to the customs of the world, first promise, and give a wed f to those 
who are her foresprecas { that he desire her in such wise that he will 
keep her according to God’s law, as a husband shall his wife, and let 
his friends guarantee that. 

2. After that, it is to be known to whom the foster-lean 2 belongs ; aia 
and let the bridegroom give a ‘‘ wed”’ for this: and let his friends 
guarantee it. 

3. Then, after that, let the bridegroom declare what he will grant 5 
her in case she choose his will, and what he will grant if she lives a 
longer than he. 

4. If it is so agreed, then it is right that she be entitled to half st 
the property and to all if they have children in common, except she : 
again choose a husband. 


5 and 6 are unimportant. 


7. But if a man desire to lead her out of the land, then it will be 
advisable for her that her friends have an agreement that no wrong 
shall be done to her, and if she commit a fault that they may be near- 
est in the indemnification, if she have not whereof she can make 
indemnification. 


g. Prohibits too near kinship. 


8. At the nuptials there shall be a mass-priest by the law, who shall 
_* Thorpe, “ Ancient Laws,”’ p. 108. 
Pledge. 


with God’s blessing, bind their union to all prosperity. eS fe 
Guardians. 


¢ There is much dispute over the meaning of this. It evidently is payment for 


nourishment, but whether, as Thorpe thinks, it was made to the parents for the 4 
nurture of the girl or is a pledge of support by the bridegroom, as Schroeder sug- 


gests, is a matter largely of conjecture. 4 
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We take from Kemble * an actual marriage contract made 
about 1016-20. 

‘‘The agreement that Godwin made with Byrhtric when he wooed 
his daughter : that is, first, he gave her one pound’s weight of gold 
for that she should choose his will. And he gave to her the land at 
Street, with all that belonged to it, and at Burwaramesc another half- 
hundred hides: and therewith thirty oxen and twenty cows and ten 
horses and ten theowmen. This was promised at Kingston before 
King Cnut. . . . . And whichever of these two lives longer —_— 
have all the property, as well that land that I gave to her as everything.” 

We see in these documents (1) the German mundschatz 
or Anglo-Saxon weofuma represented by ‘‘ what he will 
give her if she choose his will’’ and (2) the morning-gift. | 
The latter, like the Saxon morning-gift, was of uncertain 
amount: it, too, belonged only to the childless woman.} In — 
a marriage with children, as Schroeder says, it was super- 
seded by ‘‘ the higher principle of community of property.’’ { 

The morning-gift is sometimes considered to have been 
among the Anglo-Saxons mainly, if not exclusively, a pro- 
vision for the wife in the event of her surviving her husband.§ 


That the morning-gift should be purely a Witthum or — 
widow’s share would be contrary to the analogy with the > 


continental customs || and indeed is not supported by the 
sources. The morning-gift belonged to the wife during 
marriage, just as the Saxon morning-gift did, and of 
course at her husband’s death it remained her property. In 


the marriage contract we have quoted notice the provision | 


‘‘and whichever of these two lives longer shall have all the 
property as well that land that I gave to her as everything.”’ 
* Quoted by Young. Codex diplomaticus No. 732. Thorpe ‘‘Diplomatarium Aevi 


Saxontci,” p. 312, translates differently, but no mention is made of land given 
by Byrhtric. 


+ Schroeder, I., p. 97. Kemble, Codex dip. No. 1288. ‘* Edric had a widow ond no ad 


child. Then Aelfeh gave her her morning-gift at Cray, etc.” ‘* Hist. Rames,’ "753 


Cui cum natura liberos invidisset, sine herede mortis legem subiens conjugi suae — 


superstiti -am reliquit dotis nomine possidendam. 
See page 45 
@ Schroeder, p. 96: ‘‘ The main purpose of the morning-gift is, however, to furnish 
a suitable provision for the widow.” Alsop 128n. 12, and Laboulaye, 125. Young, 
| See page 35. 
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It is plain that if at his death the wife was to have all the 
property, there was no need of this extensive morning-gift 
unless she could enjoy it during his life. ‘The expressions in 
reference to morning-gift ‘‘it was hers when she first came 
to Athulf.’’* ‘‘ And when we first came together ’’} would 
also seem to indicate that it was considered her property 
before she became a widow. In the compact of Wulfric and 
the archbishop {| when he got him the latter’s sister to wife 
(1023) he promised her the land at 4 and at 2 for her day, 
at A’ for three men’s day and at / ‘‘ to give or sell to whom 
to her might be most desirable, for her day and after her 
day,’’ besides men, gold and horses. No condition of her 
surviving him is mentioned. In //ist. Rames, No. 75, Dacus 
and his wife together made a sale of the wife’s morning-gift 
(from a previous husband), and her consent seems to have 
been the main feature. § 

III. Community of Property.—When there were children 
of a marriage|| the morning-gift was superseded, as in 
Westphalia, by an equal share of the family property.4. The 


* Thorpe, Dif. p. 169. ae 
+ Kemble, Codex dip. IV., No. 967. 


Thorpe, Dp. p. 271. 

2 This is a very interesting document and might well be quoted entire. The owner 
of Athelintone, dying without children, left his land to his wife ‘‘ dot7s nomine pos- 
sidendam.”’ The widow, by King Cnut’s permission was married a second time, to 
Dacus, who “ predicte villa dominium jure conjugis adeptus.”’ Bishop Aetheric 
visits them and drives a hard bargain for the land with Dacus when the latter is 
drunk. The Bishop says: ‘‘ Si famen uxorem tuam in eandem lecum sententia feceris 
convenire”’ Conjugis,”’ inquit“ mea consensus non deerit.”’ The wife’s consent 
was not lacking. Aetheric sent by night to the king and got the money, but in the 
morning Dacus, sobered, tried to get out of the bargain The Bishop pleaded the 
wife’s consent: Etst te ebrictas precipitavit in culpam uxor tamen tua, ad quam 
hereditatis spectaliter spectat origo, parcius bibens minus dispendii familiaribus visa 
est doltis intulisse."’ The king confirmed the bargain. 

| And possibly (see Young p. 175) in the later time, even when there were no 
children, if an express morning-gift had not been granted. 

{ I prefer not to use the word dower in treating the Anglo-Saxon periods because 
it creates confusion. The Dower of the English Common Law amounting to 
a life-interest in one-third of the husband’s real estate, is probably of later growth. 
Using dower in its general sense of the widow’s share, Young (p. 134, etc.,) says: 
“ The legal dower of Anglo-Saxon law included half the husband’s property, real 
and personal ’’ But as he later says, dos in the Latin sources of the Anglo-Saxon 
period means always morning-gift, the amount of which was fixed by agreement. 
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earliest law on the subject, that of Ethelbert, bears a strik- 
ing resemblance to the Lex Saxonum.* 
78. If she bear a live child let her have half the property if the 


husband die first. 
79. If she wish to go away with her children let her have half the 


property. 

80. If her husband wish to have them, let her portion be one child. 

81. If she bear no child, let her paternal kindred have the “‘fiohk’’t 
and the morning-gift. 

The wife became co-possessor of the family property with 
the husband. This is the case also under Athelstan,f 
Edmund,§ and even under William I.|| It is proved by 
charters and wills made jointly by husband and wife as 
early as 805-810 and at least as late as 1060.** A charter 
of the latter date is a deed of gift by Thurkil and Aethel- 
gith, his wife, to the church ‘‘as full and free as we two 
possess it after the day of us.’’ In another ff ( nage-noto) 

gquidam nomine Aednothus—pariter et uxor ejus’ 


@ man and his wife equally) give land to the monastery. 


This kind of community of property has survived to this 
day in England in socage, gavelkind and copyhold lands. 
The county of Kent held fast to its ancient customs through 
all the vicissitudes of the country, and in the Consuetudines 
CantiaeS§ the custom is described as follows : 


‘* Let the goods (personal) of Gavelkind persons be parted into three 
parts after the Funerals and the debts paid, if there be lawful issue on 
live. Sothat the dead have one part and his lawful Sons and Daughters 
one part and the Wife the third part, and if there be no lawful issue on 
live let the Dead have the one-half and the Wife on live the other half. 
And if any such tenant in Gavelkind die and have a Wife that outliveth 


* See page 36. 

+ Her property by inheritance or otherwise. Schroeder. 

Thorpe, Ancient Laws,” p. 97. 

2 lbid, p. 108. 

| Jéid, Laws of William L, p. 27. 

© Cartularium Anglosaxonicum (Birch) No. 339. This is in Kent. 

** Thorpe Dp., p. 591 and others. 

tt Hist Rames, p. 106. 

_ ft Scrutton, “ Influence of Roman Law on the Law of England, " p. 64. 

“ 2 Statutes of the Realm I., 223-4. i es 
[246] 


| 


MARRIED WOMEN’S PROPERTY. 


him, let that Wife be by-and-by endowed of the one-half of the Tene- 
ments whereof the Husband died vested and sized. 

‘‘And they claim that if a Man take a Wife which hath inheritance 
of Gavelkind—let him have half so long as he holdeth him a widower.* 

‘* These be the Usages of Gavelkind and of Gavelkind Men in Kent, 
which were before the Conquest and at the Conquest and ever since 
until now.”’ 

In connection with the custom of Borough English is 
found ‘‘the distinct custom that the widow shall take as 
dower the whole and not merely one-third of her husband’s 
lands.’’ + 

IV. Gift and Inheritance.—Besides the Weotuma and the 
morning-gift, or the equal share of the property, an Anglo- 
Saxon wife owned whatever came to her by ordinary gift or 
inheritance. Gifts between husband and wife were common. 
As to inheritances, it has been claimed that a preference for 
the male sex existed in England, as in some of the other 
barbarian codes, but the conclusion of Opet,{ the latest 
writer on the subject, is that ‘‘there is no document show- 
ing any incapacity in women to inherit. ... . Not 
only the Westgoths have equality of sexes, but also the 
Eastgoths and Anglo-Saxons.’’ 

There is no trace of Gerade in England until the so-called 
laws of Henry I.; and the custom of giving dowries or 
marriage portions (dot) to daughters is only occasionally 
met with before the Conquest.§ 

B. THE WIFE’s PowErsS.—The power of the husband 
over the wife probably corresponded to that of the Ger- 
mans. In Ine, 57, we read, ‘‘ Ifa ceorl steal a chattel and 
bear it into his dwelling and it be attached therein, then 
shall he be guilty for his part, without his wife, for she 


* A unique provision, matching the common one that a woman shall remain a 
widow 

+ ‘* Encyclopedia Britannica,” Article ‘‘ Borough English.”’ 

Evrbrechtliche Stellung der Weitber,” pp 79 and 83. 

#It is held by Young and others that this custom did not exist at all in Anglo- 
Saxon times, but in Thorpe, Dip (A. D. 1050), is a will in which a man gives to his 
wife ‘all the chapland and the other which I took with her.” And Cartularium 
Anglosaxonicum, No. 640, is a sale by Wiohston of land which his wife’s father, 
Goda, gave him “ guia ejus filiam in conjugio habebat.” This is about 918-925. 
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must obey her lord. If she dare to declare by oath that | 
she tasted not of the stolen property, let her take her third 
part.’’ And in Cnut II., 76, it is said: ‘‘If a man bring» 
stolen things home to his cot, it is right that he (the owner) 
have what he went after. And if it was not brought under 
the wife's custody, she shall be innocent. But she shall 
guard the keys, that is, of her storeroom and her chest and 
her press. If it is brought into one of these places then is | 
she guilty. And no wife can forbid her husband to lay in 
his cot what he will.’’ 

In her own domain she was independent. She probably 
had some control of her morning-gift* (see p. 44) and of 
what came to her by gift or inheritance. Certainly she is 
spoken of as having separate property during the marriage 
and as disposing of it.+ 

In a will dated about 958,{ Aelfgar makes the following 
bequest: ‘‘ And I give the land at Illey to my younger 
daughter, for her day ; and after her day to Berthnoth (her 
husband) for his day if he live longer than she. If they 
have children then I give ittothem. . . . AndI give 
the land at Cotham to Berthnoth and my younger daughter 
for their day.”’ 

Here we have a gift to husband and wife jointly, and also 
one to the wife alone, which was hers only as long as she 
lived, and then became her husband's. See also the will 
referred to below, in which husband and wife make separate 
bequests. As late as 1114-30§ land is granted to a man 
‘*just as his wife Helewisa held it.’’ In Hist. Rames (63) 
the monastery conceded land to Robert of Girton and his 
wife Beatrice, and in addition three acres to Beatrice alone, 
on condition that she build a house in which the abbot may 
be entertained when he goes there. (1114-30.) 

* Kemble even says it “appears to have been strictly in the wife's power,"’ p. 
"Seaae Dip., p. 202. Kemble, CIX., “‘ We have other cases where lands are 


divided even during the husband's life.” 
t Thorpe, Dif., p. 507. Iley (Kent). 


2? Hist. Rames, 269. 
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The husband could not alienate the wife’s property with- 
out her consent* Sometimes they act together,+ sometimes 
her consent is mentioned} and oftener her name appears as 
the chief actor, his as the consenting party.§ In general 
the husband had free disposal of his own property so far as 
concerned the wife. But where a specific morning-gift had 
not been granted the wife, she had, in law, a right to an 
undivided portion of her husband’s property and regularly aie 
appears as a consenting party to all alienations made _— - 
him.|| The wife’s property was not answerable for the 
debts of her husband nor his for hers.€| ; 

C. THE Wipnow.—The widow was entitled to all her 
property by gift and inheritance, and to her morning-gift or 
where this had been superseded by community of property, es A, 
to one-half the estate, real and personal. alt " , 

An agreement was often made as to the widow's shar , ‘ 
(Kentish Betrothal, ‘‘ what he will give her if she live 
longerthan he’’). ‘The most common method, however, of 
providing for the widow was by will. We have many of 
these early wills, and are brought very close to the spirit of 
the times in reading them. Often the husband and wife 
make the will together, as in one** dated between 805 and 
810 the will of Osuulf Alderman and Bearnthryth his wife, 
in the county of Kent. In anothertt (804-829) a reeve and 
his wife agree that ‘‘ whichever of them live the longer 
succeed to the land and all the property.’’ Sometimes the 
husband leaves all the property to his wife, either for her 
life{{ or absolutely. 

In a will dated about 1066§§ a man gives certain lands to his" 


kinsman, and in the s same document the wife gives other land 


* Young, p. 177. 
t Codex dip, 177. 

t Codex dip, 76. 
Codex dip, 298. 
Young, p. 177. 
/bid ; Schroeder, 142. 
** Cartularium Anglosaxonicum No. 330 and see Thorpe Dip., P. 459 
tt Thorpe, p. 462; p. 500. 
tt p. 271, etc. 
@ Joid. Dip., p. 594. 
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*‘Where the husband dwelt without claim or contest... and if the 
husband, before he was dead, had been cited, then let the heirs answer, 
as himself should have done if = had lived. And let every widow 
continue husbandless a twelvemonth, let her then choose what she her- 
self will, and if she, within the space of a year, choose a husband, then 
let her forfeit her morning-gift and all the possessions which she had 
through the first husband. ... And let not a widow take the veil too 
precipitately. ... And let no one compel either woman or maiden to 
whom she herself mislikes, nor for money sell her, unless he is willing 
to give anything voluntarily.t 

In these laws of Cnut we see the independent position 
of the Anglo-Saxon widow. In the earliest law, says 
Young, widows were under guardianship.{ But by the time 
of AethelredS they were practically independent. They 
had the management of their own property and regularly 
appear alienating it or bequeathing it, sometimes, but only 
in the case of an undivided estate|] needing the consent of 


their sons.€, They could appear before the courts and plead 
their own cases. In 995 Wynflaed** brought her witnesses 
before King Ethelred and adduced her own claims with the 
support of many a good thane and good woman. 


THE ANGLO-NORMANS. 


We have seen the general position of Anglo-Saxon women ; 
that they were equal partners in marriage, and as widows 


were independent citizens. 


* This is probably what is meant in the Kentish Bethrothal when it is said she is 
entitled to all if they have children in common. 

¢ Cnut, 73. 74,75. (A. D. 1017-1035.) 

tP 181, Ethelbert 76. If aman carry off a widow not belonging to him, let the 
ound be twofold. 

# VI. 21. ‘Let her choose what she herself will.” 

| Thorpe Dip., p. 336. Kemble speaks of this case as follows : “ The devisor was 
a widow and under no protection but herown. Her son was living and claimed 
some of her property, but it was defeated, and she made a will disinheriting him,” 

Cartulartum Anglosaxonicum, No. 66. 

** Thorpe p. 271. 
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If now we pass over the first century after the Norman — 
Conquest and inquire what the property rights of women _ 
were in the reign of Henry II. (1154-89), we shall find that _ 
a great change has come about. We are fortunately able to — 
determine exactly the legal position of women at the later 
time. We have a description of the laws and customs of 
England (7ractatus de legibus et consuetudinibus regni 
Anglig) which is ascribed to Ranulf Glanvill, the great 
lawyer and justiciar of the latter part of Henry the Second’s 
reign. \ + will first ascertain the property rights of married — 
women according to Glanvill, and then look back into the 
years between Glanvill and the Conquest with a view to © 
tracing the origin of the vast change we shall find. If we 
succeed in any degree in accounting for the state of things 
described in Glanvill, we shall also account for the origin 
of the disabilities of women in the later Common Law of 
England, for the rules laid down by Glanvill continued 
in force, with few modifications, until our own day. 

The community of property known to the Anglo-Saxons 
has disappeared in Glanvill’s day and the morning-gift or 
dos ad ostium ecclesie, the dower of common law, has taken | 
its place. It is now only a third of the husband’s real _ 
property at the time of the marriage and cannot be increased 
even by agreement,* but may be less if so agreed. The 
power of testamentary disposition of real property has dis- 
appeared,+ but a man could dispose of one-third of his per- 


one-third to the heir.{ If he had no wife he could dispose 
of one-half; if there were no children, he could dispose of 
one-half. 

The main dwelling-house could not be given as dower, © 
but belonged to the heir. The widow’s share, then, was 
the dower of one-third the real estate of which her husband 
was seized at the time of the marriage and one-third of 


* Glanvill, VI., I. Dos duobus mods, etc. ? 
Digby, ‘‘ Real Property.” Glanvill VII., 5. 
J Glanvill VII, 5, 4. 
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his personal property in addition. ‘The dower interest was 
only for life, and was restricted to a third of what her hus- 
band possessed when she married him, no matter how much 
he had acquired afterward.* 

During the marriage she had no rights over her dower.t 
He manages all her property and can give away or sell her 
dower, because she must obey her husband in this as in all 
things not contrary to Divine law.{ Moreover, she must 
not interfere with him in his management of her dower. If 
he wishes to sell it and she remonstrates, and nevertheless it 
is sold and bought, on her husband’s death she cannot claim 
it of the buyer if she confesses, or it is proved against her 
that she had opposed her husband at the time of the sale.$ 
If she did not oppose she had a certain claim on her hus- 
band’s death to whatever part of her property he might have 
alienated. || 

Even after her husband's death she had to go through a 
troublesome legal process to obtain possession of her dower,® 
unless it was vacant. If the heirs disputed her claim she 
had to find a champion who would uphold her rights in a 
duel.** Laboulaye remarks that this was the method of the 


* Glanvill VI, 2. 

+ Gilanvill VL, 3. Scientum est quod mulier nihil potest disponere circa dotem 
suam tempore vite mariti ; quia cum mulier ipsa plane in potestate viri sui de jure 
sit, non est mirum si tam dos, quam mulier ipsa et cetera omnes res ipsius muli- 
eris plene intelliguntur esse in dispositione viri ipsius, 

t Glanvill VI, c. 3, 2. Potest autem quilibet uxorem habens dotem uxoris suae 
donare vel vendere vel alio quo voluerit modo alienare in vita sua, ita quod tenetur 
uxor sua in hoc, sicut in aliis rebus omnibus quae contra Deum non sunt, ei assentire. 
Adeo autem tenetur mulier obedire viro suo, quod si vir ejus dotem suam vendere 
voluerit et ipsa contradixerit, si postea ita fuerit vendita dos et empta, mortuo 
viro suo non poterit mulier dotem ipsam versus emptorem petere si confessa fuerit 
in curia vel super hoc convicta quod ¢a contradicente viro suo fuerit dos a viro suo 
vendita, 

See last note. 

Glanvill VL., 13. 

§ Glanvill VI., 45, etc. Littleton says: ‘‘ Because there was no penalty affixed to 
Magna Charta 7, the heir might drive the wife to sue for her dower and so a man 
was later allowed to assign certainty of dower and she could enter at once. 

** Glanvill VI., 11. Mulier enim efficaciter nullum placitum movere poterit ver- 
sus aliquem sine warranto de Dote sua. Si itaque ipse heres totum jus ipsius 
mulieris negaverit ... poterit inter eos ad duellum perveniri. 
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Alemanni in the sixth century strangely surviving in Eng- 
land in the twelfth.* 

A married woman could not make a will disposing of her 
husband’s propertyt without the consent of her husband. f{ 
‘* Nevertheless,’’ says Glanvill, ‘‘ it would be kind and very 
honorable in a husband to allow his wife her rational part, 
up to the third part of his property which she would have 
received if she had outlived him, that she might dispose 
thereof, which many husbands are accustomed to do. 
Husband and wife were one person, and that person was the 
husband.’’ He might represent her before the courts,§ and 
she was bound by his management even after his death. 
‘** While she was in the power of her husband, she was not 
able to contradict his will in anything and so was not able 
against his will to look out for her own rights. Neverthe- 
less, what had once been decided in the court of the lord 
ought to be firm and lasting,’’ so she could not bring up a 


matter which had been wrongly settled in her husband’s 
life. As Laboulaye remarks: || ‘‘The English laws have 


kept the harshness of the primitive barbaric codes. The 
marital power has even singular exaggerations, the husband 
has the right to alienate the real property of his wife without 
her consent.’’ The Frenchman contrasts the English 


* Laboulaye, p. 276. 

. ¢ Which included her own. 

t Glanvill VII., 5. Mulier etiam sui juris testamentum facere potest ; si vero fue- 
rit in potestate viri constituta nihil sine viri sui autoritate facere potest etiam in 
ultima voluntate de rebus viri sui. 

2 Potest autem pater ita loco suo filium pro se ponere et vice versa. . . . Uxor quoque 
maritum. Cum quis itaque maritus positus loco uxoris suae in placitode maritagio 
vel de dote ipsius uxoris aliquid amiserit vel remiserit de jure ipsius uxoris ... num 
quid poterit mulier in tali casa aliquid juris ipsa inde iterum placitum movere an 
tenebitur omnino factum viri sui post mortem ipsius tueri? Non videtur autem 
quod per factum viri sui debeat mulier in tali casu aliquid juris amittere, quia dum 
fuit in potestate viri sui in nullo potuit contradicere ejus voluntate, et ita non 
potuit contra voluntatem viri sui in jure suo prospicere, sed dicitur contra ; ea quae 
in curia Domini regis gesta sunt rata et firma esse convenit. In Bracton (under 
Henry III.) we find some of the famous expressions of the English law regarding 
women : “‘ Vir et uxor sunt quasi unica persona, quasi caro una et sanguis unus.” 
(V.5,¢ 25). ‘Omnia quae sunt uxoris sunt ipsius viri.’’ (II.,15.) Bracton has 
often been quoted in courts in this country. 
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: system most unfavorably with the French and German 


7 ie systems* which never attained quite the same degree of 
a harshness toward women, and which mitigated these feudal — 
disabilities after a comparatively short time, whereas the 
‘ English law was scarcely modified until the present gener- 
‘ ation. 

Even in regard to inheritance, we find the Anglo-Saxon | 
system supplanted in Glanvill by a new one which excludes | 
women : ‘‘If any one has a son and heir, and besides him a — 
daughter or daughters, the son succeeds to the whole ; 
because in general it is true that a woman never indies pe rt 
in an inheritance with a male, unless a special exception 
to this exist in some particular city by the ancient custom of — 
that city.’’f 

We find in Glanvillt the custom of dowry or dos in the 
Roman sense ‘‘ that which is given to a man with his wife, 
which is commonly called marilagium’’ frank-mar- 

riage’’). This belonged to the husband during the 
| Sie marriage, and he had a life interest in it at his wife’s death, 
; if a live child had been born to them§ (tenure by the 
oa ‘‘curtesy of England’’). If the husband died first, the 
‘oe widow received the maritagium. This, as well as her 
: dower, was afterward expressly confirmed to her in Magna 
Charta|| as it had been in the charter of Henry I.4 
: The widow was no longer the guardian of her own chil-_ 
; dren. The nation had evidently struggled to preserve this: 
ee: right, as appears by the charter of Henry I., in which it is 
. confirmed. She was not under guardianship herself, except 
¢ that she needed the consent of her lord to a second marriage, 
otherwise she forfeited her dower. 


iri 
— 


*See also Phillips, Rechtsgeschichte,” 179,and Schmid, ‘‘ Gesetze der Anglo- 
¢ sachsen,’ who says the English law is more German than the German ivelf. a 
+ Glanvill VIL, 3. 
Glanvill 1. 
#Glanvill VII., 18, “filium vel filiam clamantem et auditum infra quatuor 
parietes.”’ 
| Magna Charta 7, also see addition in 1217. 
{ Stubbs, ‘‘ Select Charters,”’ p. 101. 
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ORIGIN OF THE COMMON LAW DOWER. 


William the Conqueror made no sudden changes in the 
customs and laws of England as he found them in 1066. 
In Domesday Book we find women holding lands,* not only 
as widows, but holding separate estates during the life of 
their husbands, as they had done in Anglo-Saxon times. A 
certain Asa,} for example, ‘‘ held her land separate and free 
from the dominion and power of her husband Bernulf, even 
when they were together, so that he could neither make a 
gift nor a sale of it or alienate it at all. After their separa- 
tion, she retired with all her land and possessed it as mistress 
(domina).’’ We find the case of a widow] who holds her 
husband’s whole estate as an under-tenant. 

In case of a theft, the wife of the thief receives half his 
property and the lord half.§ In fact, William seems not only 
to have promised to uphold the laws of Edward the Conquer- 
or, but to have actually done so, at least in the case of women’s 
property rights. But, as Mr. Freeman says,|| ‘ William, I. 
did not sweep away our laws, our customs or our language, 
but the presence of the stranger king and his stranger fol- 


lified law. cust 1 lane which 
sowers moained iaw, custonis and ianguage in a wey W 


has left its traces to this day. Mr. Freeman’s well-known 


view is that the reign of William Rufus was most prolific | 
of general change. The Chronicler says: ‘‘ The Red King > 
wane be ilk man’s heir, ordered and lewd.’’ Whether 

‘‘under the malignant genius of Ranulf Flambard”’ or not, | 
an oppressive system arose,€| which holdings 
from the consent of the king on condition of service, and = 
made the king the guardian of women and children. 


* Wilts., 74, and many others, “s 

+ Domesday, Linc., 373. 

t Quoted by Freeman, ‘‘ Norman Conquest,’’ V., 801, VI. 

William I., 27 in Thorge, ‘Ancient Laws.” 

‘‘ Norman Conquest,” V., 338. 

{ For discussions of this period, Mr. Freeman's views of which are severely . 
criticised, see Freeman, ‘ History of William Rufus,’ Vol. I., 332, etc. mate, 
“Const. Hist.” IL, 290, and especially Round in ‘‘ The Introduction of Knight Ser- _ 
vice into Evgland,”’ in Hist. Review, July and August, 
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The lord's rights of marriage, of wardship, of relief, were 
fostered by Rufus, for the purpose of raising money. The 
charter of Henry I. promises reform.* The childless widow 
shall have her dower and mari/agium, and shall not be given 
in marriage against her will. If she has children, she shall 
keep her dower and maritagium ‘‘dum corpus suum legi- 
time servaverit,’’ And either the wife or some relative who 
more justly should be, shall be the guardian of the children. 
In practice the widow probably lost the right of guardian- 
ship very often.t 

Wives have separate property at least as late as 1127. A 
charter of about that date} gives notice that Richard Fitz 
Poms had conceded Aston to his wife Maud in fee. The 
purport of the deed, says Round, is to place Richard’s 
wife in his own shoes as a tenant of the Bishop of Wor- 
cester. A charter of about 1114-30 concedes to a certain 
Ralph land at Brunham “‘ sicut //elewisa uxor sua eam 
tenuit.’’§ 

‘*The queens of William the Conqueror, Henry I. and 
Stephen,’’ says Bishop Stubbs, || ‘‘ play a considerable part in 
the history of their husbands’ reigns. The wives of the 
first two of these kings received special coronation apart 
from their husbands ; they held considerable estates which they 
administered through their own officers, and which were fre- 
quently composed of escheated honors: they had their own 
chancellors ; they acted occasionally as regents or guardians 
of the kingdom in the absence of the king, and with author- 
ity, which if it did not supersede that of the justiciar, had 
at least an honorary preference.’’ 

We cannot tell precisely when the old customs came to an 
end and the new ones took their place. The modification 
must have been a gradual one, extending over all the years 

* Charter of Liberties I., 3, 4. 
+ Pipe Roll, H L, p. 88. Roger de Capuilla, ete. 
t Round. ‘“ Ancient Charters,’’ 13. 


# Hist. Rames, No 269. 
Constitutional History of England,” I , 342. 
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from William the Conqueror to Glanvill. There were strug- 
gles on the part of the Anglo-Saxons to keep their ancient 
ways; and they met with a promise of success from Henry 
I.; but as the military tenure of land increased, the powers 
and rights of women diminished. They could not perform 
military service. The feudal lord derived great profits from 
his wards and it was to his interest that the children should 
have a larger share of a man’s property than a widow. 
Again, the husband often had to perform feudal services for 
maritagium of his wife ;* hence he had certain rights in the 
maritagium. In such ways the feudal system tended to 
curtail the property rights of married women and widows. 
Whether the same results would have come about as a result 
of indigenous feudal tendencies had the Norman Conquest 
never taken place, may be doubted. ‘That some of the pro- 
visions found in Glanvill were of Norman origin seems to 
me extremely probable. 

Mr. Freeman, indeed, claims that except in a few cases 
there was no derivation of English law from the Normans.t+ 
_ But in the case of dower tla comparison of the Norman and 
Anglo-Norman customs shows an unmistakable agreement 
and at the same time a radical divergence from the Anglo- 
Saxon customs. 

Let us see what were the traditions and customs of Nor- 
mandy. The earliest of the Barbaric Codes is that of the 
Salic Franks, who occupied that part of France in which 
Normandy was afterward situated. According to its pro- 
visions women were entitled to one-third of the joint acquisi- 
tions of the family.§ The Ripuarian law which also influ- 
enced the Norman customs, gave a widow fifty shillings and 
- one-third of the joint acquisitions. These customs endured 


* Glanvill, VII., 18. 

+ This view of the Norman influence as very slight in England is well criticised 
by Mr. Round, in the articles before referred to. 

t And also, I think, of the capacity in women to inherit, although I have not 
made an especial study of this question. 

@ Vide supra, p. 36. Schroeder, of. ctt., p. go, etc. 
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in Normandy through the centuries * and were practically 
the same in the twelfth century. They were reduced to 
writing in their later form at the close of that century + or 
the beginning of the thirteenth, very shortly after the date 
commonly assigned to Glanvill’s work, and are known as 
the 7res-ancien Coutumier of Normandy. 

The chapter on dower provides that the widow shall have 
her dower up to a third part of the inheritance of the donor ¢ 
excepting the main dwelling-house, which shall remain to 
the heir. The widow is not the guardian of the ‘ 
heir,’’ but the lord of the land is. This Tres-ancien Coutum- 
ier, says Tardif, ‘‘ deserves to draw the attention of historians 
of the English law, who will find in this text, about twelve 
years later than Glanvill’s, a statement of the Norman 
customs /ree from any Anglo-Saxon elements,’’ 

When we compare the provisions in Gianvill on dower 
and so forth with the Tres-ancien Coutumier, we find them 
sufficiently similar$ to warrant the inference that it was 
largely Norman influence which brought about the change 
from the Anglo-Saxon law of community of property to the 
common law of dower.|| 

That this Norman influence was actually at work before 
Glanvill’s time is shown in the so-called laws of Henry I. 
This compilation, although a private and unauthorized 


‘orphan 


* Glasson “ Histoire du droit etc. del Angleterre’’ 11., p. 286 et seq., says the cus- 
toms of Normandy go back in general to the German laws, especially that of the 
Salic Franks and the Ripuarian. 

+ Tardif ‘Coutumiers de Normandic,’’ Introduction, p. IX. et seq. 1881. 

{ III., I Vidua dotem suam habebit usque ad terciam partem hereditatis donatoris 
excepte capitali masnagio. (C/. Glanvill, capitale mesnagium) quod heredi remane- 
bit. Si veroaliud masnagium datum fuerit vidue in dotem illud habebit preter 
turrem vel castellum. Cf Magna Charta addition toc. 7 in 1216; nisi domus illa 
sit castrum. 

? Glasson, V., 2, 286 ‘‘ These principles of the Anglo-Norman jurists are also 
those of the Ancient Custom of Normandy.” 

| Bishop Stubbs argues (Cons. Hist. I., 437) that in general we have no proof that 
the institutions of Normandy are any more ancient than the similar institutions 
and customs of England ; but in the case of dower we know that the Frankish tertia 
prevailed in Normandy from the earliest period. Consequently the conclusion is 
forced upon us that, finding the Anglo-Saxon widow's share of one-half reduced 
under Norman rule to one-third, the latteramount is of Norman origin. See Young. 
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work, composed in the time of Henry I.* is nevertheless 
useful as showing the foreign influence. The chapter on 
dower and morning-gift, although corrupt, is taken from 
the Ripuarian lawt and thus shows the foreign influence 
affecting the position of women. { 

The Norman customs of dower probably became some- 
what general in England in the middle of the twelfth cen- 
tury, but, as Digby§ says, in the county courts and courts of 
the lords of manors the variety of customs was so great that 
Glanvill declined to attempt a statement of them. The tend- 
ency of the Curia Regis was to adopt a uniform system 
(such as we have in Glanvill) and override local customs. 
Kent, London and York were strong enough to keep their 
ancient ways. Sir Frederick Pollock || says: ‘‘ It was the 
general and uniform jurisdiction of the King’s Courts. . . that 
achieved the work of breaking up the diversity of local cus- 


toms and fixing the new pattern of English institutions.’’ So 


to Glanvill, as chief justiciar of the King’s Court, we may 
attribute a large influence in determining which of the vary- 
ing customs should prevail. 

Such a provision as that of Glanvill€| that a woman shall 
forfeit her dower if she opposes her husband’s management 
of her property, shows a very exceptional state of things ; 
the Ancient Norman custom says: ‘‘ She shall xo¢ be bound 
by the action of her husband whether she has consented to 


* Liebermann in Forschungen zur D. Gesch., vol. 16. 


+ See Thorpe, note to law of Henry I. Lawsof HenryI., 22. Sisponse virum 
suum supervixerit, dotem et maritacionem suam, cartarum instrumentis vel 
testium exhibicionibus ei traditam perpetualiter habeat et morgangivam suam 
et terciam partem de omni collaboracione sua praeter vestes et lectum suum and 
compare the Lex Ripuaria quoted on p. 35. 


t Sir Fred. Pollock in his lecture on Sir Henry Maine gives us the following con- 
dition to satisfy in arguments like the present: ‘‘ We have to beware of being 
satisfied with our explanation of any effect until we have traced it, not merely toa 
possible cause, but to a cause of which we can prove the existence and watcl: the 


operation. 


? ‘‘ History of Law of Real Property,” p. 57. 
| ‘Land Laws,’’ p. 51. 
q Glanvill VI., 3, 2. 
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the invasion of her dower and marifagium or not.’’* And 
the severity of Glanvill’s provision that dower shall be one- 
third of what the husband possesses at the time of the mar- 
riage, no matter how much the husband and wife might 
afterward acquire, was soon found to be more than the 
English people would bear, for in the amendments made by 
- Henry III. to Magna Charta in 1217 it is provided that the 
widow shall be endowed of one-third of all the land which 
the husband possessed in his life.+ By the time of Little- 
ton { a husband was allowed to endow his wife with more 
‘than one-third, even with the whole of his land if 
chose. § 


* Tres-ancien Coutumier, IV.,1. Sivero sponsus vidue maritagium vel dotem 
_invadiaverit uxoris suae, ipsa volente vel forjurante, precepto mariti sui non tene- 
_ bitur sed mulier illa habebit et integra sicut ei data fuerunt ante ostium ecclesie. 

+ Stubbs “ Select Charters,” p. 345. Assignetur autem ei pro dote sua tertia pars 
totius terrae mariti sui quae sua fuit in vita sua niside minori dotata fuerit ad ostium 
-_ecclesiae. 

t In Edward IV.’s reign. 

2 To show the fully developed Common Law of England in its relation to mar- 

_ ried women’s property I quote from Schouler, on ‘‘ Husband and Wife,’’ (p. 87). 
‘*The husband yields to his wife no participation whatever in his own property, 
whether acquired before or during the continuance of the marriage relation, ex- 
cept a certain right of inheritance of his goods and chattels, of which he can gen- 
erally deprive her by his will and testament, and also dower in his real estate, 
which is her only substantial privilege. In return for this she parts with all 
control, for the time being, over her own property, whensoever and howsoever ob- 
tained, by gift, grant, purchase, devise or inheritance; gives him outright her 
personal property in possession and allows him to appropriate to himself those 
outstanding rights which are known as her choses in action, or all the rest of her 
personal property: parts with the usufruct of her real estate, creating likewise a 
possible encumbrance upon it in the shape of tenancy by the curtesy, and finally 
takes, if she survives him, only her real estate, such of her personal property as 
remains undisposed of and unappropriated, with a few articles of wearing apparel 
and trinkets, called paraphernalia. Some recompense is afforded to the wife for 
the loss of her fortune in the rule that her husband shall pay her debts contracted 
while femme sole . . . and while coverture lasts he is liable forall the just debts 
incurred in her support. He has even been held guilty of murder in the second 
degree when he has suffered her to die for want of proper supplies. ... In respect 
to her disability to contract, the wife may be considered worse off at the common 
aw than infants. It is held in Massachusetts that a town may supply a wife who 
is in need of relief through the neglect of her husband and then sue him for 
necessaries suitable to the condition of a pauper and no more,” It was recently 
held in Connecticut (42 Conn., 546, that when a man was sent to jail for four 
months for an assault upon his wife by which she was disabled from work and 
he took with him all his money, she was justified in selling in her extremity 
for a reasonable price, a cooking stove belonging to her husband for the strict pur- 
pose of procuring the means for the purchase of necessaries. eee 
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Personal property.—Both the Kentish Customary and the. 
Common Law divide personal property into three parts and 
this provision may have its roots in ancient customs,* but 
it was not a general rule of law until after the Conquest 
(the Anglo-Saxon right of disposal of personalty by will 
being unlimited) and was never the rule of the Anglo-Saxons 
in regard to real estate. Professor Young + discusses this 
subject carefully and concludes that in Anglo-Saxon law no 
distinction between movables and immovables existed. 


DURATION OF THE COMMON LAW DISABILITIES. 

I have already said that the system of married women’s _ 
property set forth by Glanvill continued in force in England — 
until the present generation. { 

On the continent the feudal disabilities were gradually  — 
mitigated and the doctrine that husband and wife were one © : 
person soon became obsolete.§ ; 

The reason for the duration of these disabilities in Eng- 
land is bound up with the whole history of the English peo- 
ple, which preserved an anomalous feudal family law by the | 
side of great and growing constitutional and political liber-— 
ties.|| Laboulaye’s description of the aristocratic system in 
France may perhaps be held to apply in England. The growth 4 
of the aristocracy, he says, and the-idea of families as units 
increased the tendency to ignore women and younger sons. : 


‘“To maintain the nobility existing, to enrich it with new _ 


fortunes, to raise the bourgeoisie to nobility was theconstant = 
aim of jurisconsults and legislators.’’ In the fifteenth -k. a 
and sixteenth centuries primogeniture and the exclusion of 
women were looked upon very favorably ‘‘ guia da familiarum —- 
conservationem prasertim ordinantur et diriguntur.”” 
Laboulaye adds (in 1842): ‘‘’The same opinion is entertained — 7 


‘ 


* See Ine. 57, and Bede ‘‘ Ecclesiastical History,” lib. 5, c. 12. 
+t Pp. 135, et seq. 
} With the changes described in the last chapter. ‘ 
Glasson, IT., 286, etc. - 
| Gide of. cit. p. 241, says the Norman feudal law is as it were the Law of the we 
Twelve Tables in England, and Laboulaye of. sit. p. 305, calls England the Hercu- 
laneum of feudalism, 
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to-day by the English lawyers.’’ Sir Frederick Pollock - 
also says :* ‘‘It might be a topic of curious meditation for 
the student of comparative jurisprudence to note how well 
the English land-owning families have striven, though all 
unconsciously, to produce in our modern society something 
like the image of an archaic Aryan household.’’ Sir Henry 
Maine says there is no better way of forming an idea of the 
early Roman jpa/ria potestas than by “‘ reflecting on the 
prerogative attached to the husband by the pure English 
Common Law.’’+ 

To relieve the situation of married women in England a 
complicated system of jointures and settlements grew up and 
the Court of Chancery modified the action of the common 
law, so that in equity a married woman’s disabilities were 
greatly reduced. 

By the act of 3 and 4 William IV. called the Dower 
Act,{t covering all cases of marriage since 1834, the dower 
of married women has been placed completely within the 
power of their husbands. The effect has been that dower 
no longer exists in practice in England. In 1882 the Mar- 
ried Women’s Property Act was passed, which provides that 
a married woman is capable of acquiring, holding and dis- 
posing by will, or otherwise, of any real or personal property 
as her separate property without trustee. ‘‘ The effect of 
the law has been principally to improve the position of 
wives of the humbler class unprotected by marriage settle- 
ments.’’§ ‘‘The principal disability under which women 
are now placed is the exclusion of female heirs from intestate 
succession to real estate unless in absence of a male heir.’’ 
The act of 1882 restored to married women the right to 
make a will of which the Norman Conquest had deprived 
them. 

* “Land Laws,” p. 113. i 

t ‘‘ Essay on Married Women's Property.” 

t Washburn on Real Property,” L., 267. 

2 ‘‘ Encyclopedia Britannica," article on ‘‘ Women, 


[262] 


; 
rf A 
| 
— 
— 


MARRIED WOMEN’S PROPERTY. 


It is perhaps not strange that the twelfth century princi- 
ples should have lasted in England until the nineteenth, but 
it seems strange that the Americans, who laid aside many of 
the feudal customs, including primogeniture, as medizval 
provisions out of place in a republic, should have kept the 
provisions of the Common Law regarding women apparently 
without question. 

In France the régime of ‘‘ liberty, fraternity and equality ’’ 
was extended to women, and the Code Napoléon treats them 
with distinguished though not uniform fairness. In this 
country the same ferment was at work, but slowly. The 
great American lawyer, Timothy Walker, * attacked the 
common law on this subject in no uncertain terms, in 1837. 
‘*'The whole theory is a slavish one compared even with the 
civil law. I do not hesitate to say that the law of husband 
and wife as you gather it from the books is a disgrace to any 
_ civilized nation. I do not mean to say that females are de- 
graded in point of fact. Ionly say that the theory of the law 
degrades them almost to the level of slaves. . . . We 
hold them amenable to the laws when made, but allow them 
no share in making them. This language applied to males 
would be the exact definition of political slavery.’’ 

The first step toward new legislation on women’s prop- 
erty was taken in Mississippi in 1839.+ Since that time 
nearly every State has changed the common law provisions 
in some respect, the general tendency being to give married 
women control of their own property afid earnings.t ‘The 

present state of the law is very chaotic, ranging from the 
old system, almost unmodified, in Kentucky and Tennessee, 
to the community of property derived from the civil law, 
which has its most liberal expressions in California. Even 
there the sexes are not equal. 

* ‘Introduction to American Law,” p. 255. 

+ Hitchcock, “‘ Marital Property Rights,’’ Journal of Social Science, March, 1881. 

t Schouler, 184. ‘‘ We may observe both in England and the United States a 
liberal disposition of courts and legislature within the present century to bring her 


nearer to the plane of manhood and advance her condition from obedient wife to 
something like co-equal marriage partner.’* 
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In the statutes on this subject in our various States, ine- 
qualities on both sides are to be found. Advantages are 


- unjustly given to husbands in some provisions and to wives 


in others. The law on this whole subject needs revision. 
The common-law dower prevails in twenty-six States and an 
Act of Congress, passed March 3, 1887, provides that a widow 


shall have this right of dower in all the territories of the 


United States.* The common-law share of one-third the per- 
sonal property is also widely prevalent, but in a considerable 
number of States the wife is entitled only to a child’s share, 
which may be even less than the Norman widow received. 

In most States a married woman may make a will ‘‘ under 
more or less restrictions. If her husband assents in writing 
to her will of her personal estate, that will is everywhere 
good.’’ 

Itis not the purpose of this monograph to discuss the 
present state of married women’s property. But I have 
called attention to it in order to remark the curious fact that 
the Norman dower of one-third the real estate, which super- 
seded the community of property of our Anglo-Saxon fore- 
fathers, is still the rule eight centuries later in a large num- 
ber of the laws of a race which has no prouder name for 
itself than Anglo-Saxon. 


FLORENCE GRISWOLD BUCKSTAFF. 
Oshkosh, Wis. 


* The working of this act is doubtful. 
t L. J. Robiuson, “ Lawef Husband and Wife,” p. 59. 
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That cotton raising on small holdings, as now carried on 
in the South, has economic disadvantages against which the 
farmer finds it difficult to struggle, may be true; but the situa- 
tion of the farmer can not be understood nor the direction of 
its improvement indicated until the non-essential conditions 
under which he lives are taken into account, especially the 
sort of peonage under which he is held by the merchant. 

Before the civil war the agricultural land of the South was 
owned and cultivated in large areas by white planters who 
were wealthy and independent. ‘Their purchases and sales 
were made through agents and brokers whose accounts 
showed balances in favor of the planters sufficient to meet all 
purchases made in their behalf and all drafts made by them 
for cash. When a planter wanted sugar, coffee, clothing for 
slaves and other supplies that could not be produced on the 
plantation, they were bought by the agent and their cost 
charged against the balance in his hands remaining from 
sales of cotton or other products. It rested with the planter 
to decide how much cotton he would raise, and, if he had 
preferred to abandon cotton for other products, no one was 
in a situation to prevent him from doing so. He made bacon 
and raised corn, but not so much as he should have done, 
and, as far as he could economically and conveniently do so, 
he produced other supplies. His plantation was an inde- 
pendent little principality, on which the small economies 
were attended to, and these were of considerable importance. 
The slaves kept the various implements in repair, did the 
work of blacksmiths and carpenters, pruned and grafted in 
the orchards, and guarded the poultry from hawks and foxes ; 
their labor, in numerous directions, was superintended intel- 
ligently and effectively and with a view to prevent waste, 


losses and 
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A devastating and exhausting war, in which nearly all of 
the able-bodied white men of the South were engaged on — 
one side, made an immediate and radical change in the agri- _ 
cultural system of that region. The planters, their sons, 
the ‘‘ poor whites,’’ and their comrades of other descrip- 
tions, returned from the camp, in poverty, worn out, dis- 
pirited, hopeless of the future and dazed with the collapse 
of theirdream. Their old home surroundings were gone and — 
they must create such new ones as were permitted by expe- 
ciency and the limited means atcommand. Their first concern | 
was food and the strict necessaries of life, which they must 
produce or borrow from those who had not lost all of their 
wealth and credit. Large plantations could not be cultivated 
as of yore for want of equipment, and a subdivision into 
tenancies was the only course. The ex-slaves were still 
there, unprovided, as many of their former masters were, 
with food sufficient to last until the harvesting of the next 
year’s crops. Freed from their bondage to the soil, many 
of the freedmen drifted to the towns, which they had not 
been allowed to frequent before. 

So it happened that tenant farming largely replaced the 
old system. Farmers who owned the farms that they culti- 
vated and landlords alike had to obtain from merchants the 
supplies of food, clothing and farm equipment that were 
needed, and these on credit, giving in return pledges of the 
crop to come, out of which the debts must be paid. The 
tenants, even less prepared to choose, adopted the same 
system and lived on their interest in the future crop. 

The merchants then took the helm. Such crops as they 
could most readily market must be produced under their 
orders, regardless of the fact that they might not be the 
ones most advantageous to their debtors. The kind of crop 
that best accorded with this requirement in the cotton regions 
was cotton, and it was demanded in quantities proportionate 
to the indebtedness that was allowed to accumulate. The sale 
of the cotton, too, was taken charge of by the merchants, 
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and as the system in this respect was much like that which 
prevailed before the war, its necessity was readily accepted 
by the farm owners; but now the balance of the account 
was with the merchant and agent. His cry for cotton and 
more cotton, to keep pace with the indebtedness, has led to 
so enormous an increase in the production of this fibre since 
the war that the North, ignorant of the real situation, has 
_ pointed to it as an evidence of the superiority of the free, 
‘ _over the slave, labor of the blacks. But the situation is not 
= ; _ misunderstood in the South. The merchants, who advance 
4 plantation supplies, have replaced the former masters and 
7 ay have made peons of them and of their former slaves. 

-_ Every crop of cotton is mostly consumed before it is 
- harvested, and after the harvest the farm owner or tenant: 
has to place a lien on the next year’s crop, often before the 
seed goes into the ground. These liens bear high rates of 
x interest, regardless of usury laws, because the supplies are 
_ advanced at excessive prices. The road to wealth in the 
; South, outside of the cities and apart from manufactures, is 
merchandising.”’ 
ties where inquiries have been made, that the interest 
and profit on crop liens amount to not less than 25 per 
cent yearly of the capital advanced, that the common pro- 
- portion is from 40 to 80 per cent and that even 200 per 
cent isexacted in some places. Doubtless an unusual degree 
of risk may warrant acharge therefor in the rate of interest ; 
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It is the general opinion in many coun- 


transfer the farmers’ profit to the pocket of the merchant. 

Hence the farmer finds himself in that oft-mentioned situa- 
ro tion between the upper and the nether millstone. He has 
lost his independence, and the cotton raising that is forced 
upon him by his creditor, supplemented by his own unwill- 


_ possible for him to regain his independence. 
This being the state of affairs the agricultural land of the 
_ cotton States has little sale. Merchants will not accept it as 
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security for debt unless they are compelled to do so when 
crop, mules, cattle and other personal property are insufficient. 
This is one reason why mortgages on Southern farm land are 
so few. Only 3.38 per cent of the farms of Georgia, culti- 
vated by owners, were mortgaged in 1890, and only 8 per 
cent in South Carolina, while in Iowa the proportion was 
53-29 percent ; in Maine, 22.09 per cent ; in Maryland, 30.01 
per cent; in Massachusetts, 30.46 per cent; in Montana, 
15.58 per cent; in Wisconsin, 42.85 per cent; and in New 


_ Jersey, 48.91 percent. Georgia’s and South Carolina’s small 


percentages tell a story of unforturiate conditions to those 
who are familiar with the reasons for their smallness. 
The farm tenant does not rise to ownership in the South, 


because, as his affairs are managed, he can not acquire owner- 


ship. Generally speaking, it is probable that he owes more 
than he owns, and what he owns is of little value—hardly 
worth taxing. In this region, where he can build his own 
dwelling of logs and where land can be bought for a very few 
dollars an acre, about half of the farms are hired and the 
proportion is increasing. Such an effect indicates the badness 
of the case more than pages of description could do. In 
Georgia 58.10 per cent of the farms were hired in 1890, an 
increase of 13.25 in the percentage since 1880; in South 
Carolina the percentage has increased from 50.31 to 61.49. 
The system of peonage, at least to a great extent, is immedi- 
ately responsible for this, but it may be that there is escape 
from it for tenants who are exceptionally industrious and 
saving. It is more easy for the cultivating farm owners and 
for the landlords. 

The white farmers of the cotton States are ‘‘ in a rut,” 
in which they are kept by the persistence of the habits 
and customs which developed out of the necessities that 
followed the war. They have no good excuse for buy- 
ing their bacon and some of their corn year after year, as 
they are doing. They can produce and make much that they 
now purchase and can exercise a better supervision over their 
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tenants. ‘They can restore many of the small economies that 
were practiced before the war. Indeed, it is to the system 
that then prevailed that they must and can return in a large 
degree, as far as consistent with the thirteenth amendment to 
the Constitution. Some of them have done so and their old- 
time independence has been restored. 

One of the best known cotton planters of Georgia re- 
turned from the war a young man with no possessions but 
the clothing on his body. He bought land entirely on 
credit, received advancements of supplies from a merchant, 
also entirely on credit, and prepared to raise a crop of 
cotton. In the meantime, being a man of exceptional 
force of character, he was faithful as far as possible, to the 
system that prevailed on his father’s plantation before the 
war, and he at once began to produce on his own plantation 
the supplies needed thereon. His supervision was excellent 
and it prevented waste, enforced economy and secured re- 
pairs. It may everywhere be observed that the more thriv- 
ing farmers are those who are constantly guarding against 
outgoes that are charges against their crops. They live 
mostly on the direct and indirect products of their farm, they 
produce fertilizers instead of buying them, they do rough 
carpenter’s work, repair their implements and other articles 
of equipment, and so maintain a high degree of independ- 
ence except in relation to the purchasers of their crops. 
This was the policy pursued by the Georgia planter referred 
to above, with the result that in two or three years he was 
able to begin to reduce the mortgage on his farm and 
eventually to pay it in full. 

The prices of cotton in later years have made such an 
achievement of slower accomplishment, but not impossible. 
It is only by following such a course that the cotton planter 
and landlord can emancipate themselves from their peonage 
to the merchant. Once let them reach a position where 
they can defy him and resist his demand for cotton, they 
can check its over-production, diversify their agriculture, 


to 

} 
— 
= 
4 4 
| 
& q 


ANNALS OF THE AMERICAN ACADEMY. 


pay more attention to the rearing of domestic animals 
and to the raising of fruits and vegetables, at the same time 
aiming to master a specialty. It is most unwise for a farmer 
: to put all his eggs into one basket. With one product he 
_ may thrive for a time, but, in the long run, under present 
competition, he should have many reliances, one of which 
may be a specialty, if it is wisely selected. 
- Doubtless the Southern planters can not escape from their 
enthrallment to cotton without much effort, but there are 
- assurances that, where this effort has been made, it promises 
- success, if it has not already won success. It would seem 
as if no great effort were required from a cotton farmer 
to make it unnecessary for him to buy cabbages at fifteen 
cents apiece, Irish potatoes at $1.50 a bushel, and hay at $20 
-aton, which he was not long ago seen to do in Arkansas, 
although he had land that would produce cabbages and two 
crops of clover and potatoes in a year. Nor need he pay $10 
for a barrel of flour that cost the merchant $3, and $1 a bushel 
for corn that cost forty cents, as he was doing in a certain 
Georgia town last summer, although he could raise both 
wheat and corn. 

On the Southern farm there is a neglect and a want of 
thrift which are a burden in themselves. The farmer is not 
ready to lift a hand to delay the dilapidation of his build- 
ings. The plow is left at the end of the last furrow until 
the next year; a few nails or screws would save dollars of 
loss or of eventual credit with the merchant, in scores of 
places. What shall be said of farmers who have no gar- 
dens? And yet gardens are rarely seen on Southern farms, 
although the South is peculiarly the clime for them. Such 
has been the subjection of the cotton planter to his unthrifty 
habits and to the system, of which the merchant is king, 
that not until very recent years did the product of corn in 
the cotton States exceed that of 1850. 

But the black tenant has more to overcome. He too is 
_ living on the next crop, but he operates on so small a scale 
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on his one-mule or two-mule holding that his net product of 

wealth gives him no more than a poor subsistence. The 

tenant system, as now managed, is economically inferior to 

the previous slave system, and, while he did not get a due 

share of the products of his labor asa slave, he gets even 

| less now, because he receives a share of the incidence of the 

comparative economic loss. As a slave he was better 

| fe fed and better housed than he now is, he had the best medi- 

. cal attendance in the county, and, if he was disposed to 

neglect his master’s interests, which would have been his 

Se own as well, had he been free, he was restrained. Now he 

is almost as helpless as a child, and is still as thoughtless of 

the morrow. The merchant who has a lien on his share of 

| 7 _ the crop pays his taxes, buries his wife or child, buys him a 
| 
~ 


mule if he needs one, and feeds and clothes him and his 

a" family to the extent that his improvidence and laziness are 

ft allowed credit. The high prices that the tenant pays for 

- supplies are partly due to his wuntrustworthiness; not 

~ infrequently he is missing, after his living has been advanced 

‘ to him until it is time to pick cotton, or he carries off cotton 
in the night without accounting for it to the merchant. 

The first step in the tenants’ elevation now consists in 
their producing their own food and, as far as possible, other 
supplies, which are now mostly a charge against their share 
of the crop. They may then have a margin for saving, if 
they are economical, and it is only with this that they can 
elevate themselves to farm ownership and give themselves 
the independence that was their vision at their emanci- 
pation. That any considerable number of them will ever 
do this is not believed in the South. 

The blacks prefer a tenancy to selling their labor for 
wages, and in some regions, at least, the white owners who 
cultivate their farms find that only the inferior laborers can 
be hired, because the superior ones prefer tenancies. As 
the planters become independent of merchants, they are 
unfriendly to these tenancies, but, in some instances, have 
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to grant very small ones, in order to hold the services of the 
blacks, who, under suéh ‘circumstances work for wages 
during a part of the year on the plantation cultivated by 
their landlord. If the white landlords arrive at independ- 
ence from debt before the black tenants do, as it may be 
assumed that they will, if either class is to improve, it seems 
likely that the blacks will see a service for wages encroach- 
ing upon the tenant system. 

Some of the more hopeful and thriving of the cotton 
planters believe that progress will be made by the plantation 
owners out of the present bad state of affairs in the direction 
which, in a general way, has been indicated ; but a contrary 
opinion is held by some observers who are familiar with the 
data of the problem. The plantation owners, most of whom 
are landlords, often live in towns, having abandoned their 
plantations to irresponsible tenants who care to work only 
indifferently and for a bare subsistence of the poorest sort. 
A tenant whose crop by chance more than suffices to meet 
his obligations, will pick enough cotton to discharge his 
debts to the landlord and the merchant and abandon the 
remainder, knowing that he can live on the next crop until 
it is harvested. There is complaint that the blacks and 
the poor whites can not be controlled to secure efficient ser- 
vice and economical production. At any rate, the owners 
make little effort to control them and leave the merchants 
to drive them away from their stores and the towns, where 
they are loafing, when they should be working, by threats 
of cutting off their supplies. 

When plantation owners are asked why they do not make 
bacon, the frequent answer is that it is discouraging to 
struggle against hog cholera and that it is cheaper to buy 
bacon. Energetic efforts to suppress the disease are wanting 
and there seems to be a nursing of the spirit of helplessness. 
The objection is also advanced that hogs will stray away 
because fences are wanting, and that under the tenant 
system fences can not be built. Although this is true the 
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7 
obstacle is not too great to be overggsne by an industrious 
farm landlord, who will make a b ing by cultivating a 
portion of his farm, instead of leaving it all to tenants. 
That a movement in this direction has been made is indi- 
cated by the increased production of corn in very recent 
years. 

Customs that have prevailed in the South since early times 
still prevent an adaptation of the owners of plantations to 
the radically changed conditions consequent upon the war. 
Their traditions forbid them to work. Had they been reared 
among the surroundings and customs of the Northern 
farmers, they would long ago have recovered from the disas- 
ters of the war by making their plantations provide most 
of their subsistence ; by their own labor and thrifty super- 
vision they would have diversified agriculture, gone into 
fruit culture and stock raising and emancipated themselves 
from peonage to merchants and slavery tocotton. It would 
have required a sacrifice of sentiment and the traditional stand- 
ing of a ‘‘ gentleman ’’ for some time to have achieved these 
results, but it must now be realized that the loss would have 
been insubstantial and temporary, while the gain would have 
been fundamental and permanent. 

It is deeply to be regretted that custom and sentiment, at 
A : this late day, should be preventing a regeneration of Southern 

; agriculture, and the regret would be still greater if there 
were to be a considerable immigration of foreign agricultur- 
ists. The South, with its weak economic instincts, is pecu- 
liarly a prosperous region for those in whom these instincts 
are active, especially if their style of living is simple and 
cheap. If German, Polish, Bohemian and Swedish agricul- 
turists were to invade the South in large numbers, they 
would dispossess the plantation owners by their industry and 
economy. They were born to work and to save. Already 
the process has begun in Texas, where large plantations are 
passing piecemeal into the hands of these people, and where 
in a few years the purchasers are entirely out of debt. — 
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their own salvation, i y will, in spite of the low quality 
of labor that they must hire. The question is whether they 
have the will to do so, whether long custom and tradition 
have not so incrusted them that they have lost their adapta- 
bility. From the tenants little can be expected. Most of 
them are so wanting in the instincts on which their rise from 
the kind of peonage under which they live depends, that they 
_ will not do better than they are doing. 

It rests with the plantation owners to determine whether 
the South shall escape from the thralldom of the crop lien. 
Southern farming, both large and small, needs to shun the 
storekeeper as much as it can. When the supplies for 
farm and family are derived mostly from the farm itself, it 
is apparent that the charges against the cotton crop will be 
reduced, a margin for saving established and that peonage 
will be abolished. After this has been done cotton pro- 
duction can not be forced upon the farmer and he can begin 
the diversification of agricultural products and branch out 
into stock raising, truck farming, fruit culture and other occu- 
pations according to his opportunities and his markets. The 
ills of the farmers are not going to be cured by legislation ; 
‘four remedies oft in ourselves do lie, which we ascribe to 
heaven.’’ 

GroRGE K. HOLMEs. 


There is no doubt io plantation owners can work out 
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TRANSLATION OF A TYPICAL 


INTRODUCTION. 


4 The prevailing character of medizeval life was that of a 
rural community, four-fifths at least of the population of 
England having no connection with any form of town life. 
The unit of this social organization was not the single farm, 
but the manor, township or parish, these being usually only 
three somewhat different aspects of the same group of people, 
and the same stretch of country. It is then to documents 
which will give an insight into the life and organization of 
this rural group that we must look to obtain a knowledge of 
the normal, habitual life of the vast proportion of English- 
men during the Middle Ages, as indeed of other nations also, 
in the same period. There are four general classes of such 
documents ; first, the court roll, or steward’s record of the 
proceedings of the manor courts; secondly, the compotus 
roll, or annual financial report of the bailiff to the lord of the 
manor; thirdly, the rental, or custuma/, an account of the 
amount of land held by each tenant on the manor, and the 
services he owes; and lastly, the extent, or description and 
estimate of the area and value of the manor, including a list of 
the tenants, with their holdings, rents, and services, compiled 
on the testimony of a sworn jury of inhabitants of the 
manor. The cause of making such an extent seems to have 
been twofold ; first, the periodical necessity for an identifica- 
tion of tenants of the manor and their dues, and secondly, 
the need for a verification of the value of the manor on 
occasion of its alienation. It was, however, an inquiry into 
manorial custom, not a prelude to any change of custom. 
Force of custom kept the general outlines of the manor the 
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same, but internal changes, by inheritance or otherwise, or 
external change of possession necessitated an occasional cen- 
sus for the purpose of finding its detailed condition. The 
sworn juries who gave the information from which such 


extents were made up were usually, as in the case below, 
-villeins, and varied in number from three to twelve. Indeed 
in most of the cases where juries sworn to give testimony as 
to manorial custom were necessary, they were composed of 
--villeins, as freemen could not be required by the lord of the 
manor to take an oath. 

The extent then is the fullest form of description of the 
condition of a manor at any particular time, while the first 
two forms of documents are of more value for telling the 
actual life, action, and change of the community. The 
document translated below is an extent, made in 1307, of the 
manor of Borley, a small manor in the northeastern part of 
Essex on the river Stour. It has been copied by Professor 
Cunningham from a MSS. book formerly the property of Christ 

Church, Canterbury, but now in the British Museum, where 
it is numbered, Additional MSS., 6159. It was probably 
copied into this book from the original parchment about 1346. 
Professor Cunningham has printed it as an appendix to the 
first volume of his History of English Industry and Com- 
merce, from which this translation has been made. 

- "The manor of Borley at the time of Edward the Confessor 

was in the hands of a freeman named Lewin. At the time 
of Domesday it was held, along with two other manors, by 
Adeliza, countess of Albemarle, half sister to William. It 
came by marriage, with the above title, into the powerful 
de Fortibus family, and finally to Isabella de Fortibus, who 
inherited also from her brother the earldom of Devon. In 
1269 she was married to the second son of Henry III., and 
died without issue in 1293. Before this time, however, she 
had transferred the manor of Borley along with some other 
domains to King Edward I., in exchange for property of 
_ equivalent value. It was, therefore, in 1307, at the time of 
[276] 
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the extent a royal manor, and remained so until 1346, when 
it was granted by Edward III. to the convent of Christ 
Church, Canterbury, which retained it until the dissolution 
of that corporation in 1539. After various changes, in that 
period of change, Borley was granted to Edward Waldegrave, 
a courtier of Queen Mary, and to descendants of this family 
it still belongs. 

In the document 81134 acres are enumerated, in addition 
to mention of a common pasture of such size that the lord 
could pasture 120 sheep in it as his share. In the modern 
parish of Borley, which is apparently coterminous with the 
manor, there are but 794% statute acres. This discrepancy 
may be explained in one or other of two ways. ‘There may 
have been some outlying lands, included in the extent, as 
was not unusual and which might be the ‘‘ meadow of 
Rainholm,’’ mentioned below. On the other hand the 
medizeval acre was by no means always a definite term, and 
if any considerable number of the scattered strips were below 
the statute acre the apparent discrepancy would disappear. 
The use of the land according to the extent was distributed 
as follows : 


Arable, . 702% acres. 

Woods, . ‘ ‘ 15 

Tofts of two acreseach, 33 

The distribution of its possession is given as follows : 
Molmen, 

Customary tenants, 


The total annual value of the estate to the lord of the manor 
is calculated to be £44 8s 5%d. It would therefore, if in 
the possession of an individual, be double the necessary 
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amount to allow of him being knighted, and in modern value 


may be considered to be equal to about $2750 a year. ‘This 
sum came from the following sources : 
d 

Money dues paid by free tenants, . - 12 6% 

Money dues paid by villein tenants, . 4 14 8% 

Services performed by villein tenants, . 

Mowing meadow in demesne, @ 

Enclosed pasture in demesne, ‘ 2 
Rent of mill, ‘ 
Court dues, fishing rights, 3 6 

Forty-six persons are named in the extent. Seven are 


indicated as free tenants, seven as molmen, twenty-seven as 
 yilleins or customary holders, and five as cotemen. If these 
all lived on the manor and if they included the whole popu- 
lation, at an estimate of five persons to each land-holder, the 
number of inhabitants would be about two hundred and 
_ thirty. According to the census of 1831, there were in 
Borley forty-four families, forty-one inhabited houses, and 
- one hundred and ninety-five persons. In 1891 there were 
a two hundred and ten inhabitants, a striking suggestion of 
fixedness in rural — The medizeval value of the 
benefice is given at 410, the present value being £240 a 
year. In regard to distribution of land, the proportion of 
--villeins to freemen, the nature of the services, the character- 
ag of jurisdiction, and the general manorial customs this 
account of a manor of the early fourteenth century would 
i seem to be as nearly typical as the wide diversity of medizval 
‘conditions renders possible. 
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TRANSLATION OF THE TEXT. 


Extent of the Manor of Borley made there on Tuesday 
next after the feast of Saint Matthew the Apostle, A. D., 
1308, in the first year of the reign of King Edward, son of 
King Edward, in the presence of John le Doo, steward, by 
the hands of William of Folesham, clerk, on the oath of 
Philip, the reeve of Borley, Henry Lambert, Dennis Rolf, 
Richard at Mere, Walter Johan and Robert Ernald, tenants 
of the lord in the said vill of Borley. These all, having 
been sworn, declare that there is there one messuage well and 
suitably built; that it is sufficient for the products of the 
manor, and that it contains in itself, within the site of the 
manor, 4 acres, by estimation. The grass there is worth 
yearly, by estimation, 2s. And the curtilage there is worth 
yearly 12d., sometimes more and sometimes less, according 
to its value. And the fruit garden there is worth yearly as 
in apples and grapes, perhaps 5s. and sometimes more. 
Total, 8s. 

And it is to be known that the lord is the true patron of 
the church of Borley, and the said church is worth yearly, 
according to taxation, in grain, in offerings, in dues, and in 
other small tithes, #10. 

And there is one water-mill in the manor, and it is worth 
yearly on lease, 60s. And the fishpond in the mill dam, 
with the catch of eels from the race, is worth yearly, by 
estimation, 12d. ‘Total, 61s. 

There is there a wood called le Hoo, which contains 10 acres, 
and the underbrush from it is worth yearly, without waste, 
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5s. ; and the grass from it is worth yearly, 5s. ; and the feed- 
ing of swine there is worth yearly, 12¢. And there is there 
a certain other wood called Chalvecroft, which contains, with 
the ditches, 5 acres. And the herbage there is worth yearly, 
2s. 6d.; and the underbrush there is worth 3s. ; and the 
feeding of swine there is worth yearly, 6¢. ‘Total value, 17s. 

There are there, of arable land in demesne, in different 
fields, 300 acres of land, by the smaller hundred. And it is 
worth yearly, on lease, £15, at the price of 12d. per acre. 
Total acreage, 300. Total value, £15. 

And it is to be known that the perch of land in that manor 
contains 161% feet, in measuring land. And each acre can 
.é be sown suitably with 2'2 bushels of wheat, with 214 bushels 

of rye, with 2'% bushels of peas, with 3 bushels of oats, and 
this sown broadcast, and with 4 bushels of barley, even 
measure. And each plough should be joined with 4 oxen 
and 4 draught horses. Anda plough is commonly able to 

_ plough an acre of land a day, and sometimes more. 

There are likewise of mowing meadow in various places 29 
acres and 1 rood. This is worth yearly, £7 6s. 3d., at 55. 
an acre. Total acreage, 29 A., 1 R. Total of pence, £7 

6s. 3d. 

There are likewise of enclosed pasture, 28 acres, and this 
is worth yearly 42s. at 18d. per acre. Of this sixteen acres 
are assigned to the dairy for the cows, and twelve for the 
oxen and young bullocks. Total, 42s. 

It is to be known that the lord can have in the common 
pasture of Borley, along with the use of the fresh meadows 
and of the demesnes of the lord, in the open time, 100 sheep, 
by the greater hundred. And their pasture, per head, is 
worth 2d. yearly, and not more, on account of the resump- 
tion of the food of the shepherd. ‘Total, 20s. 

There is there likewise, a certain court of free tenants of the 
lord and of the customary [tenants] meeting every three 
weeks. And the fines and perquisites thence, along with . 
the view of frank pledge, are worth 20s. a year. = 
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‘Free TENANTS. —William, son of Ralph, a Knight, holds 
from the lord 18 acres, by paying thence, yearly, at Easter, 
18d., and at the feast of St. Michael, 18d. 

Henry of Latheley holds from the lord, 50 acres of land, 
by paying thence, yearly, at Easter, 21d., and at the feast of 
St. Michael, 21¢. And he is bound to attendance at the 
court. 

John of Lystone holds from the lord in Borley, 40 acres of 
land and 4 acres of meadow, by paying therefrom, yearly, at 
the feast of St. Michael, 6d. for all services. reat Ti gs 

William Joy holds from the lord one messuage and 20 acres 
of land, and 2 acres of meadow, and a half acre of pasture, 
by paying therefrom, yearly, at the feast of St. Michael, 12d. 

And he is bound to attendance at court. 

Hugh at Fen holds from the lord, 6 acres of land, and a 7 
half acre of meadow, and a rood of pasture, by paying a 
thence, yearly, at the aforesaid two periods, 2s. 9¢. And he ». 
is bound to attendance at court. 7 

Reginald Crummelond holds from the lord, 12 acres of - 
land, by paying thence, annually, ros. And he is bound to 
attendance at court. 

William le Yachter holds from the lord in the demesne and 
in service 2 acres of land and a half acre of meadow by pay- 
ing thence yearly at Easter and at the feast of St. Michael 
in equal portions, 7¢. And he is bound to attendance at 
court. 

MOLMEN.—The tenants of the land of Simon of Aunsel, 
viz., John Aunsel holds 1 cottage and 1 rood of land; 
Roger at Remete, 4 acres and 3 roods of land; Richard 
Gakoun, 2 acres of land; William Oslock, 1 acre of land; 
Augustus, the clerk, 2 acres and a half of land; Walter 


And they pay thence yearly, that is to say at Easter, 9¢., _ 
and at the feast of St. Michael, 9¢., and at the Purification, 
of Unthiel, 2s. 234d., and at Christmas a hen of the price of 
1%d. And they will provide two men to reap for one 


Morel, 3 acres of land; Dennis Rauf, 1 rood of “<a 
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bedrepe in autumn at the will of the lord with the lord’s food, — 
as is explained below. The price of each service is 2d. And 
they are bound to attendance at court. 

William Oslock holds from the lord 1 messuage and 20 


acres of land and 1 rood of meadow by paying thence yearly 
at the aforesaid two periods, 4s.; and of Unthiel at the Puri- 
fication of the Blessed Mary, 2s. 234d.; and at Christmas, 1 
hen of the price of 1'¢d. And he must reap in autumn for 
one bedrepe by means of two men at the food of the lord as 
above. And he owes merchet, and he is bound to attend- 
ance at court. 


Total rent of assize of the period of St. Michael s. — d. 


from free tenants, : . 9 8 
Total of the period of the Purification, of Unthield, 
yearly, ; ‘ 4 51% 
Total of the rent of the Easter period, . , 8 2 
Item, : ‘ 5 
Total of hens at the Christmas period, . 3 


CusToMARY TENANTS.—Walter Johan holds from the 
lord in villenage one messuage and ro acres of land by pay- 
ing thence yearly at the festival of the Purification of the © 
Blessed Mary, of Hunthield, 4s. 5'4d.; and at Easter, 20%d.; 
and at the feast of St. Michael, 26'%d.; and at the feast of 
Christmas, 1 hen and a half, the hen being of the price of | 
1%d. And from the feast of St. Michael (September. 
29) to the feast of St. Peter ad Vincula (August 1) 
in each week 3 works with one man without the food : 
of the lord, the price of a work being '%4d., three weeks 
being excepted, that is to say, Christmas week, Easter week 
and Whitsuntide, in which they will not work unless it is — 
absolutely required by the necessity for binding the grain in- 
autumn and for carrying hay. And he shall plough with 
his plough, whether he has to join or not, 4 acres of the 
land of the lord without the food of the lord, the price of 
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each acre being 5%4d., of which 2 acres are to be in the sea- 
son for planting wheat and 2 for oats. And he shall carry 
the manure of the lord of the manor with his horse and cart 
at the food of the lord ; that is, each day a loaf and a half of 
rye bread, of the size of 40 loaves to the quarter, and to weed 
the grain of the lord so long as there shall be any weeding to 
be done, and it shall be reckoned in his services. And he 
ought to mow the meadow of the lord ; that is to say, 1 acre 
and the third part of an acre, according to suitable meas- 
ure. And it will be reckoned in his services, that is for 
each acre, 3 works. 

And it is to be known that whenever he, along with the 
other customary tenants of the vill, shall mow the meadow of 
Rainholm, they shall have, according to custom, 3 bushels 
of wheat for bread and 1 ram of the price of 18d., and 1 jar 
of butter, and 1 cheese next to the best from the dairy of the 
lord, and salt and oatmeal for their porridge, and all the 
morning milk from all the cows of the whole dairy at that 
time. And he shall toss, carry and pile the said acre and a 
half of hay, and shall carry it to the manor, and it will be 
reckoned in his works. And he shall have for each work 
of mowing as much of the green grass, when he shall have 
mowed it, as he shall be able to carry on the point of his 
scythe. And when he has carried the said hay he shall 
have, at the end of the said carrying, the body of his cart 
full of hay. And he shall reap in autumn from the feast of 
St. Peter ad Vincula (August 1) to the feast of St. Michael 
(September 29) through the whole autumn, 24 works, 
without food from the lord, the price of one work being 
1d. And he shall carry the grain of the lord and pile 
it, and it shall be accounted for in his works. And he shall 
have as often as he carries, one bundle called the mensheaf ; 
and he shall haul with his horse twelve leagues around the 
manor as much as the weight of 2 bushels of salt or of 
3 bushels of wheat, of rye, of peas, or of beans; and of 
oats, 4 bushels. And he ought to go for the said grain and 
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bring it to the granary of the lord with the aforesaid horse 
and his own sack. And he shall have as often as he hauls — 
as much oats as he is able to measure and carry in the palm | 
of his hand three times. And if he shall not have carried he is 
not to give anything, but there will be appointed in the place 
of each carrying one work of the price of a half penny. 
And he shall give aid and must attend the court. And he 
shall give merchet on the marriage of his daughter, at the | 
will of the lord. 

The same Walter holds one toft which contains 2 acres 
of land. And he shall perform in each week, from the feast _ 
of the Trinity to the first of August, 2 works, the price 
of a work being a half penny. And for a half toft in each © 
week during the same period, 1 work, the price as above. 
And from the first of August to the feast of St. Michael in | 
each week, 1 work and a half, without the food of the, 
lord, the price of a work being 1d. And he shall have a 
bundle called the tofsheaf, as large as he is able to bind in a> 
band cut off and not uprooted nor extracted from the earth 
along with its roots. 

Richard at Mere holds from the lord in villenage 20 
acres of land by paying yearly of Unthield at the ‘feast of the 
Purification, 4s. 5'%4d.,; and at Easter, 16d.,, and at the feast 
of St. Michael, 17d., and at Christmas, one hen of the price 
as above. And he shall work from the feast of St. Michael 
to the feast of St. Peter ad Vincula, in each week, like Walter 
Johan. And he shall plough, carry manure, weed the grain, 
mow the meadow, toss, pile and carry to the manor, reap 
in autumn, haul, and perform all other services just as the 
aforesaid Walter Johan. And he shall give aid and merchet 
and make service at court. 

The same Richard holds one toft, and he performs from the 
feast of the Trinity to the first of August in each week 2 
works, the price as above ; and from the feast of the first of 
August to the feast of St. Michael, each week 1 work, 
without the food of the lord, the price being 1¢. 
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_— Ernald holds from the lord in villenage 20 acres 
of land by paying and performing all services and customs in 
all things, just as the said Richard at Mere. And he shall 
give merchet and aid, and shall make suit at the court. And 
he holds a toft from the lord and does in each and all things 
like the said Richard at Mere. 

Maud Davy holds from the lord in villenage 10 acres of 
land by paying and doing in all things just as the said 
Richard at Mere; and also for her toft as the said Richard, 
and she will give aid and make merchet and attendance at 
court. 

Philip the Reeve holds from the lord in villenage to acres 
of land, paying yearly at the Purification of the Blessed Mary 
of Unthield, 2s. 23%4d.; and at Easter 8d.; and at the feast 
St. Michael 8¢.; and at Christmas one hen of the price of 1d. _ a 
And he shall slew, carry manure, weed the grain, mow the 
meadow, scatter and pile. And he shall do all other services 
by the half as the land of the aforesaid Richard at Mere. — 
And he shall give merchet and make attendance at court. 


The same Philip holds one toft and performs for it all the 
services as the aforesaid Richard at Mere, also attendance at 


the court. 

Dennis Rolf holds from the lord in villenage 10 acres of ; 
land, by paying and doing in rent and all other services like ‘ 
the said Richard at Mere. And for one toft which ce :: 
holds he will do in all things just as the said Richard. 
And the same Dennis holds 1 acre of land by paying yearly 
12d. at the feast of Easter, and of St. Michael in equal 
portions. 

Peter at Cross holds from the lord in villenage 10 acres of 
land by paying thence and performing rent and other customs 
and services as the aforesaid Philip the Reeve. And for one 
toft which he holds he does in all things as the same Philip, 
and does suit at the court. 

Edmund Nel holds from the lord in villenage 1o acres of 
land by paying year'y and performing all services as the 
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aforesaid Philip. The same Edmund holds half a toft and 
does in all things all services to the half of the toft of the 
aforesaid Philip. 

Walter of Lynton holds from the lord in villenage 10 
acres of land by paying and doing all services and customs 
as the aforesaid Philip, the Reeve. 

The same Walter holds from the lord a half toft, and does 
in all things as the aforesaid Edmund Nel. 

Aschelot the Young holds from the lord, in villenage, 10 
acres of land and a half toft, and does in all things like the 
aforesaid Walter of Lynton. 

Henry Lambert holds from the lord 10 acres of land anda 
half toft, and he does in each and all things as Walter of 
Lynton. And besides, for a certain street called Rapstreet, 
2d. yearly. 

John Rolf kolds from the lord ro acres of land and a half 
toft, and in all services he does the same as the aforesaid 
Walter. And for a certain Rapstreet, 2d. yearly. 

Joanna Gill, William Gill, and Peter Gill hold 10 acres 
and a half toft, and do in all services just as the said Walter 
of Lynton. 

Agnes Selone holds from the lord 10 acres of land and a 
half toft, and in all services and customs does as the said 
Walter. 

Thomas of Reculver, clerk, holds from the lord certain 
land called Stanegroundsland, which contains 10 acres of 
land and a half toft. And he performs all other services 
and customs in all services just as the said Walter of Lynton. 

William Wareng and Maud Wareng hold from the lord in 
villenage 5 acres of land and they pay yearly at the feast 
of the Purification of the Blessed Mary, of Unthield, 13%4d., 
at Easter, 4d., at the feast of St. Michael, 44%d., and at 
Christmas, a hen of the price as above. And they do in all 
services and customs half as much as for the land of Philip 
the Reeve. The same William and Maud hold one toft and 
do in all things just as the aforesaid Philip. “3? 

[286] 


if re 
7 
4 
| 
‘ 


THE MEDIA:VAL MANOR. 


‘The same William holds 5 acres of land for himself; and 
in all services and customs does half as much as the aforesaid 
Philip. And for the fourth part of a toft which he holds 
he does a fourth part as much as others pay for such a 
tenement. 

The same William owes for Warengerestreet, 2d. yearly, 
at the prescribed periods. 

William the Smith holds from the lord 6 acres of land 
for shaping the iron of the ploughs of the lord from the iron 
furnished by the lord himself. And he pays of Unthield, 
124d. 

Dennis State holds from the lord in villenage 5 acres of 
land and the fourth part of a toft, by paying and doing in 
each and all things yearly just as the said William Wareng 
for his 5 acres and fourth part of one toft. 

Nicholas Hervey holds from the lord in villenage 5 acres 
and the fourth part of one toft, by paying and doing in all 
things yearly just as the said W. Wareng for as much land. 

William Selone holds from the lord in villenage 5 acres 
of land and the fourth part of one toft by paying and doing 
in all things yearly just as the said W. Wareng for as much 
land. 

Margery Simonds holds from the lord 5 acres of land, by 
paying and doing in all things just as the said William for as 
much land. 

Walter Arnewy holds from the lord in villenage 5 acres 
of land by paying for it and doing all services just as the 
aforesaid Margery. 

Mabel at Mere holds from the lord 5 acres of land, by pay- 
ing and doing in all things just as the aforesaid Margery. 

Mabel Nicole holds from the lord 5 acres of land, by pay- 
ing and doing in each and all things just as the aforesaid 
Margery. 

The same Walter, Mabel at Mere and Mabel Nicole hold 
one toft by paying for it and doing services as Philip the 


Reeve for his toft. 
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CoTEMEN.—Ralf Dennis holds from the lord one toft by 
paying for it yearly in all things just as Philip the Reeve. 
And besides this he ought to clear the ditches in the winter 
on the land of the lord at the time of the planting of wheat. 
And he ought to scatter the manure of the lord as long as 
there shall be any to be scattered in each season of the year. 
And if he shall not have cleared out nor have scattered 
manure, he shall give nothing. 

Mabel of Alfetone and Gundred, her sister, hold from 
the lord one toft and do in all things as the aforesaid Ralf 
Dennis. 

William Nenour holds from the lord one cottage and per- 
forms in each working week one work of the value of a half 
penny on each Monday, viz: from the feast of St. Michael to 
the feast of St. Peter ad Vincula, and from the feast of St. 
Peter ad Vincula to the feast of St. Michael in each week one 
work of the value of 12. 

Walter Selone holds from the lord one cottage, and does 
in all things like Walter (William) Nenour. 

It is tobe known that if the said W. Nenour and Walter 
Selone have threshed grain in the barn of the lord, they 
shall have from the lord as much straw as they shall be able, 
both at one time, with one rake to gather together in the 
open space of the said barn. And in the same way of 
hay, when they have gathered it together in the meadow 
of the lord. And this from a time, as it is said, to which 
memory goeth not back. 

It is to be known that all the above mentioned customary 
tenants ought to reap one day in autumn at one bedrepe of 
wheat. And they shall have among them 6 bushels of 
wheat for their bread, baked in the manor, and soup and 
micat, that is to say, two men have one portion of beef, and 
cheese, and beer for drinking And the aforesaid customary 
tenants will work in autumn, to the extent of two boonworks 
of oats And they shall have 6 bushels of rye for their 
bread as described above. Soup, as before, and herrings, 
[ 284 } 
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z., each two men, six herrings, and cheese as before, and 
water for drinking. 


Total rent ot customary assize of the period of 
St. Michael, yearly, ‘ ‘ : 

Total rent of Unthield, of the period of the 
Purification, 

Total rent of the Easter ery 

Total rent of hens of the said customary tenants 
at Christmas period, 

Total rent of assize at the Easter period, both of 
free and customary tenants, ‘ 

Total rent of the same, of the period of St. 
Michael, yearly, 

(Likewise ros, at the periods). 

Total of the customs called Unthield at the Puri- 
fication of the Blessed Mary, yearly, 

Total of the rents of hens at Christmas, 


Grand total of the above sums, along with the 
Unthield, yearly, 


Reginald Crummelond’s tos. of rent yearly, found after 
the extent was made. 

There are there of the services of the customary tenants as 
is shown above from Michaelmas to the first of August, 
through 44 weeks, 1485 works, at 3 works a week. 

And from the two cottagers through the same period 88 
works, —from each of them 1 work a week. 

And from the sixteen toftmen, from the feast of the Holy 
Trinity to the first of August, through 10 weeks, 320 works, 


the value of each work being a half-penny, from which ought 
to be subtracted those ascribed to 3 weeks, viz.: Christmas, 
Easter, Whitsuntide. And moreover for two cottages and for 
tributes of ploughing to be allotted to different seasons, 152 
works. And there remain 1742 works, the value of a work 
being a half-peuny. Total, 44 6s. 8%d. 
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There are moreover of the issues of the aforesaid customary 
tenants 22'4 tributes of which each tribute requires plough- 
ing upon the land of the lord at different seasons. And a 
tribute at the convenience of the lord at all plantings 1s worth 
10%d, Total, 19s. 84d. 


= There are moreover of the autumn works of the aforesaid 
+ customary tenants from the first of August to the feast of 
A St. Michael, 424 works, the price of each work being 2d. 
— Total, 415. 2d. 


The sum of the total value, according to the extent, is 
£43 195. Yd. 

Likewise from Reginald Crummelond tos. yearly, discov- 
ered after the extent was made up, as above. From which 
should be subtracted 7d. rent owed to Lady Felicia, of Sen- 
der, yearly for a certain meadow called Baselymede, near 
Radbridge. There remains £43 18s. 5%4d., plus ros. as 
above. 

And it is to be known that the Lord Prior of Christ Church 
_ of Canterbury has his liberty in the vill of Borley ; and he 
_has jurisdiction over thieves caught on the manor and tenants 
of the manor taken outside with stolen goods in their hands 
_oron their backs. And the judicial gallows of this franchise 
‘stand and ought to stand at Radbridge. And now let us 
inquire concerning the pillory and tumbrel. It is reported 


toward the west, next to the pigstye of the lord. 
And it is to be remembered that as often as it is necessary 
for the reeve and four men to be present before the Justices in 


our lord, the King, or wheresoever it may be, the lord oucht 
to find two men at his expense before the same Justices ; and 
7 the villagers of Rorley will find three men at their expense ; 
» and this according to custom from a time to which, as it is 
said, memory does not extend. 

And it is to be known that when any customary tenant of 
the land in that manor dies, the lord will have as a heriot the 
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best beast of that tenant found at the time of his death. 
And if he did not have a beast he shall give to the lord for 
a heriot, 2s. 6d. And the heir shall make a fine to the lord 
for the tenement which was his father’s, if it shall seem to 
be expedient to him, but, if not, he shall have nothing. 
Nevertheless to the wife of the deceased tenant shall be saved 
the whole of the tenement which was her husband’s on the 
day he died, to be held of the lord as her free bench till the 
end of her life, if she shall remain without a husband, and 
on performing the services due and customary thence to the 
lord. If, however, through the license of the lord, she shall 
have married, the heirs of the aforesaid deceased shall enter 
upon the aforesaid tenement by the license of the lord, and 
shall give one-half of the said tenement to the widow of the 
said deceased as dowry. 
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BRIEFER COMMUNICATIONS. 


A NATIONAL DEPARTMENT OF HEALTH. oe 
The prosperity of a State rests fundamentally upon the material 
and moral welfare of its people. Governments exist for, and should 
use their vast powers for the betterment of, the people. Aside, there- 
fore, from its essential governing powers, it is the peculiar province of 
a government, especially of a national government, to exercise a super- 
visory, investigating and, as it were, pedagogic attitude toward the 
material welfare of its people. Under this head are embraced those 
administrative functions that are of an investigating statistical nature, 
that consist not in the exercise of any new powers, nor in the interfer- 
ence with or control of any of the social activities of the people, but 
solely in the study of conditions and of methods, and the diffusion of 
the information thus obtained. Since the late war the extension of 
federal activities in this field has been marked. The Departments of 
Agriculture and of Labor have been established and numerous 
bureaus organized, the sole function of which has been the collection 
and diffusion among the people of sound information regarding the 
particular subjects with which they are concerned. Taking all the 
branches of the federal service together it will be found that there are 
now no less than seventeen distinct divisions engaged almost exclu- 
sively in the prosecution of scientific work, the results of which are 
given to the people in bulletins and annual reports. 

This much the government is doing for the spread of knowledge 
regarding the material interests of the people, but as yet, excepting 
the decennial censuses, there is no agency provided for the col- 
lection and diffusion of proper information regarding the public 
health. In this respect the United States Government stands unique 
among the civilized nations of the world. For several years we 


_ have had a bureau in the Department of Agriculture for the study of 


the health of animals, and, guided by the information thus obtained, 
Congress has been able to exercise a legislative control that has 
resulted in the total eradication from our country of certain diseases 
afflicting live stock, notably contagious pleuro-pneumonia, formerly 
widely-prevalent and fatal. Regarding the health of the people, 
however, our law-makers have not yet seen the necessity of the 
exercise of the pedagogic powers of the government. It seems 
almost absurd that this should be the case. 

*‘ Nothing pays better than good book-keeping in national affairs,” 
says Dr. John S. Billings, ‘‘and in no part of the nation’s work is 
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good book-keeping more useful than in keeping records of the life 
and health of its people.”” True at the time it was uttered, this 
remark becomes more forcible every day. During the last few years 
so rapid has been the progress in the science of the prevention and 
cure of disease that this branch of human knowledge has fairly earned 
the name of ‘‘ The New Science of Medicine.’’ That which especially 
characterizes this new science is the success with which the causes 
of diseases have been investigated and efficacious prophylactic 
measures devised. It is now known that a very considerable number 
of our most widely prevalent and fatal diseases are due to the 
presence in the atmosphere and drinking water of minute organisms 
or germs, as they are called. Careful study has shown the nature of 
these microbes and the conditions favorable and unfavorable to their 
generation and increase, and where, through public agencies, the 
benefits of these discoveries have been obtained for the people at 
large, beneficial results of a striking nature have been obtained. 

Should there be established a new Department of Health, or a 
rehabilitation of the old board, its functions should be of an educa- 
tional rather than a coércive character. Its usefulness would lie in 
the promotion of higher scientific research, the collection of statistical 
information, and the diffusion of the information thus obtained 
among the people of the various States. The investigation of local 
causes of disease and specific methods of prevention, and the collec- 
tion of statistics of a purely local character, should be duties falling 
within the provinces of state and municipal boards. The wise rule 
of J. S. Mill, ‘‘that power should be localized and knowledge central- 
ized,” should be followed as far as possible. 

There has been introduced in the last session of Congress, by Mr. 
Sherman, a bill for the establishment of a Department of Public Health 
which provides for the performance of the following duties: To 
obtain, through all sources accessible, including State and municipal 
authorities throughout the United States, weekly reports of the sani- 
tary condition of ports and places within the United States. Fur- 
ther, as far as it may be able, to procure and tabulate statistics 
relating to marriages, births, deaths, the existence of epidemic, 
endemic and other diseases, especially those of a degenerative charac- 
ter, such as malignant growths and affections of the circulatory, respir- 
atory, secretory and reproductive organs, and data concerning the 
fenit of consanguineous marriage and transmissibility of insane, alco- 
hoiic, syphilitic, nervous and malignant types of constitution. Further, 
to procure information relating to climatic and other conditions 
affecting public health, especially in reference to the most favorable 
regions in the United States for the cure or relief of the chronic 
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diseases of the several organs of the body, especially of consumption. 
Further, to obtain information, from a sanitary point of view, of the 
health and comfort of the laboring classes, and to make investigation, 
both in the United States and, if necessary, in foreign countries, into 
the nature, origin and prevention of contagious and epidemic 
diseases, as well as into the causes and conditions of particular out- 
breaks of disease in the United States, and to publish and distribute 
documents relating to the prevention of disease. Finally, that this — 
department is to co-operate with State boards of health, the signal — 
service, the medical departments of the army, navy and marine 
service, and to unify and utilize their work so as to make the depart- 
ment of health a repository of the most important sanitary facts that 
concern the public comfort. 

This enumeration of duties by this bill hardly indicates sufficiently 
what should be the entire nature of the functions of a department of 
public health. Broadly speaking its duties should be of a threefold 


character. 

First. It should be one of its essential duties to inform State and 
municipal authorities regarding recent discoveries relating to the 
preservation of the public health. The encouragement of higher 
institutions affording facilities for advanced independent and original 
scientific research cannot be too strongly commended, but at the 
same time it should be remembered that probably not one one- 
hundredth part of the facts that the study of science has already 
yielded, are to-day accessible to more than a very small fraction of 
the people. But knowledge is useless unless it is made accessible to 
those who are to be benefited by it. The work of this department in 
this direction should be, then, to enable society to utilize for its own 
good the progress in curative and preventive medicine. For the per- 
formance of this work the department would not need to make 
difficult and expensive investigations. There would be required only 
a small corps of competent specialists, who, keeping themselves fully 
informed as to the latest results obtained in their departments of 
knowledge, could cull from them and publish in their annual reports 
or bulletins the points most important for the people of the United 
States to know. Thus would be furnished to legislators the data 
upon which to enact necessary and wise laws, and to State and 
municipal boards the information upon which to base intelligent 


action. 

A second duty of a national department of public health should be 
thé collection of information regarding the cause, prevalence and 
cure of particular diseases, especially those of a widely prevalent and 
contagious character. Under this head would be included all 
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zymotic diseases, consumption, syphilis, leprosy, la grippe, cholera 
and others. 

The third province of this department should embrace investigations 
into the rates of mortality, and the distribution of diseases as regards 
locality, sex, nationality, age, occupations, and conditions of life of 
the sufferers. Such investigations, if carefully made, would throw 
much light upon several problems that are at present greatly troubling 
the public mind. The influence of the influx of foreigners upon our 
shores as regards the introduction and spread of diseases, and upon 
the rates of child-births, deaths, and size of families, would be shown. 
Included in these investigations would be the ascertainment of the 
comparative healthfulness of different occupations, the results of which 
would have a direct bearing upon the questions of shorter hours, of 
the prohibition of the employment of women and children in factories 
and mines, of the necessity for the introduction of sanitary and life- 
saving appliances, and possibly upon the question of compulsory 
insurance in particular trades. Much pertinent information reg .. iing 
the proper housing of the poorer working classes would also ve ob- 
tained. Comparative statistics would show the bearing of home 
conditions, cleanliness, and density of population, upon the health of 
the laboring people. Finally, sanitary statistics, properly collected, 
and upon a sufficiently large scale to allow of the comparison of aver- 
ages, might have a bearing upon the temperance question. Take for 
instance the fact disclosed by the reports of the Registrar-General of 
England that since grocers have received the privilege of seliing 
liquors, their rate of mortality has risen. The presumption of course 
is that constant temptation has made them greater drinkers, which has 
resulted in a greater death rate. If the method of differences has 
been correctly followed in this comparison, this fact certainly affords 
the temperance party an additional proof of the deleterious effects of 
excessive consumption of strong spirits. 

These then are the three general services to be rendered by a 
national department of health. But, besides these, there are two other 
distinct benefits to be derived from its establishment. First, state and 
municipal boards would receive from it a salutary influence. By means 
of the introduction of the latest methods of investigation, and the 
use of improved and uniform tabulations of statistics, their several 
efforts would be co-ordinated, and more accurate and general results 
obtained. Also, in some cases, State authorities might receive cer- 
tain assistance in their work, just as States, upon the payment of 
suitable remuneration, now avail themselves of the skill of the United 
States geodetic and coast surveyors. Secondly, the existence of a 
national department of health would provide a corps of scientific and 
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trained officials for the collection of sanitary statistics for the decennial 
censuses. The desirability of maintaining constantly in its employ a 
body of men skilled in statistical matters, who may assist in the prep- 
aration of the census, is sufficiently obvious. As it now stands, each 
superintendent of the census has to depend upon a new set of men, 
entirely unskilled, and who are dismissed just as they are becoming 
sufficiently trained to render their services valuable. Statistics that 
are improperly collected and arranged are worse than useless, and the 
money spent in their compilation worse than thrown away. 

The length of this paper does not permit, nor is this the place to 
give extended proofs of the expensiveness of disease, and the economy 
of introducing, even at great expense, the smallest of sanitary improve- 
ments. This is a fact that does not need demonstration. Take the 
single fact disclosed by a parliamentary commission, that over seven 
thousand of the present cases of blindness in the United Kingdom, 
have been caused by the neglect of the inflammation of the eyes of 
the new born, the cure for which is extremely simple. How much 
personal suffering, and public expense too, for the majority of the 
blind are dependent upon the public for their support, might have 
been saved had there been a wide diffusion of the means by which this 
evil could have been prevented. 

Why then, is it that we are still without a national department of 
health? It is not because its activities would be of a socialistic nature, 
nor does it seem possible that the expense can be the objection, for 
even did we not possess abundant national resources, the false economy 
of the present condition is plain; nor, finally, does its establishment 
involve political issues. The difficulty seems to lie in a lack of the 
spirit of public duty and energy. ‘The well-to-do control politics, and 
it is the well-to-do who are the ones least suffering from unsanitary 
conditions, It isthe poor who would receive the greatest benefit from 
an intelligent and efficient administration of the sanitary laws, and it 
is the poor who are the most ignorant of this, and who possess the 
least political influence. If by any means the general government 
can assist in the betterment of the laboring population, without at the 
same time opening the door for the introduction of greater socialistic 
evils, it should be done. A national department of health, affords one 
such means. Says Sir John Simon, who has spent his lifetime in the 
promotion of sanitary progress in England : ‘‘ It cannot be too loudly 
proclaimed that an efficient administration of the sanitary laws is 
among the best helps which can be given to the poorer classes of the 
population, and that authorities who negligently or corruptly fail of 
their duties in such administration are among the worst oppressors of 


the poor.’’ The true progress of the nations must henceforth be 
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measured by the moral and material elevation of their working classes, 
and for the promotion of this end, the enactment of proper sanitary 
laws, and their efficient administration, can play no small part. 

W. W. WILLOUGHBY. 


Washington, D. C. 


A SUCCESSFUL SCHOOL SAVINGS BANK. eal 


In connection with the comprehensive paper on ‘‘ School Savings 
Banks,” in the ANNALS for July, 1892, it may be of interest to present 
a short account of some novel features found in the very successful 
bank operated by the public schools of Bloomington, Ind. 

This bank was put into operation September 28, 1891, upon the 
general plan outlined in the above mentioned paper, with, however, 
a few slight deviations that render necessary a special system of books, 
Some of these have been copyrighted by the manager, Mr. C. M. Car- 
penter. Money is received on Mondays, both morning and afternoon. 
The pupil fills out a deposit check, which is filed by the teacher. The 
amount is credited upon the pupil’s pass-book, which he retains, and 
also upon the teacher’s ledger. The teacher then seals all the money 
in an envelope, with a statement of the amount on the outside. The 
manager goes to the various teachers and collects the envelopes, giving 
a receipt for the amount of each. He then takes the envelopes to the 
secretary of the Workmen’s Building Loan-Fund and Savings Asso- 
ciation, who counts the money in the manager’s presence and places 
it among the funds of the association. If any pupil wishes to with- 
draw any of his money he writes a check for the amount, signed by 
his parent and by the teacher, who places it in the envelope with the 
deposits. When the secretary of the association finds these drafts he 
hands them to the manager, who countersigns them. The secretary 
pays the amount out of the deposits just received, placing the money 
for each teacher in a separate envelope. These envelopes the manager 
carries back, receiving from each teacher a receipt. Thus he does not 
touch the money at any point, the only possibility of fraud being his 
failure to give the secretary a receipt for money returned on drafts. 
This will be rectified. 

The especially novel feature of this plan is the fact that the money 
is deposited with a building association, rather than a savings bank. 
Such a disposition of the funds was a necessity at the outset, there 
being no savings bank in Bloomington. But, as it turns out, it is the 
most fitting and feasible plan possible ; fitting, because the two insti- 
tutions are so similar in their nature and aims, and feasible because 
it helps the association, and at the same time compels the pupil to deal 
only with the teacher, thus retaining the bank as a constituent part 
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of the school. The manager asserts that this plan influences the 
pupil to continue a depositor in cases where, if he had to deal directly 
with a bank after reaching the sum of three dollars, he would soon 
discontinue depositing. The school bank is carrying 100 shares of _ 
running stock, for which it pays weekly $25. The balance of the 
deposits is then applied to the purchase of paid-up stock, bearing six 
per cent interest from date of deposit. 

This plan involves another very novel feature in the working _ 
of the bank—namely, the fact that ten per cent interest per annum is 
paid depositors. Such a high rate of interest is rendered possible by 
the method of computation. No interest is paid except on even 
dollars, and deposits are not credited to the interest account except 
on the last Monday of each month. Taking this in connection with 
the fact that the building association gives interest at six per cent from 
date, it will readily be seen how those deposits that are on the interest 
account can receive a very high rate—a rate, moreover, that will 
be largely increased when the 100 shares of running stock mature. 
It should be mentioned in this connection that all blanks are provided | 
by the school, and that no one receives any pay for work, so that the 
whole earnings go to the interest account. 

The manager’s report, covering the period since the organization up 
to January, 1893, shows the following figures: Of the 1100 pupils, 650 © 
are depositors, or 59 per cent. Total amount collected for the 69 weeks 
of operation, $3254.61; average weekly deposits, $47.17; total amount 
withdrawn, $953.34; average weekly draft, $13.81; average savings, 
$33.36; amount due depositors, $2301.27. Since September 5, 1892, the 
average deposit has been $58.21; average draft, $17.77; savings, $40.44. 
This shows an average deposit of 6 cents for each pupil depositing. 

The plan of having all accounts kept by the school increases, of 
course, the work for the teachers. Besides the time consumed during 


the session the teacher must take time for posting. Then once a month 
there is the transferring of deposits to the interest account, and once in 
six months the computation of interest, which requires several hours. 

It is, of course, too early to draw any definite conclusions as to the 
effects upon the pupils, but it may be taken for what it is worth that 
confectioners report a perceptible and continued fall in the sales of 
candy and chewing gum since the organization. 

One thing would seem to need watching. The rule is that there 
shall be no deposit larger than a dollar without special permission of 
the manager. But in practice, although many requests have been 
refused, deposits of five dollars have not been uncommon. One boy of — 
14 deposited in one month between $60 and $70, claiming to have 
earned it. One girl deposited sums of $5, $10, and even $15, until 
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about $100 had been deposited, and then ceased altogether. But the 
most extreme case was where a girl deposited $100 at one time—a 
present from her father with the understanding that she was to save it, 
Such things as these indicate that parents are taking advantage of the 
high interest paid and are depositing for investment. Though this does 
not directly injure any one, yet it compels the teachers to keep books 
for people better off than they, and has likewise a tendency to dis- 
courage those who can not deposit such heavy sums. With the one- 
dollar limit more strictly adhered to this would be an exceedingly suc- 
cessful school savings bank. W. F. HARDING. 
Indianapolis, Ind. 
BULLION NOTES AND AN ELASTIC CURRENCY. 


In the April number of 7he Forum Mr, José F. de Navarro pro- 
poses, instead of the present system of silver certificates and treasury _ 
notes redeemable in silver dollars, to substitute a system of bullion 
notes redeemable in silver bullion at the gold price of silver on the day 
of payment. This is essentially the plan submitted to Congress in 1889 
by Secretary Windom, who proposed to restrict the issue of these © 
bullion notes to the yearly commercial value of the product of the | 
American mines. ‘This would have resulted in an annual increase of | 
the currency of about $55,000,000 (57,600,040 in 1891). All the advan- 
tages of the plan as claimed by Mr. de Navarro may be readily con- 
ceded. It would check at once the scare about the loss of our gold. In 
fact, with such a system of currency, the United States could dispense 
with gold altogether. This is a contingency, however, which neither 
Secretary Windom nor Mr. de Navarro seems to have considered safe 
or allowable. Yet further consideration will show that, having adopted 
the system of bullion notes, every dollar of gold now on hand might be 
exported to Europe, and every new ounce from the mines might follow 
it, yet every dollar of American currency would be as good as a gold 
dollar. Should all the gold leave the country in this way, cablegram 
reports from London every day would give the gold price of silver, just 
as the Director of the Mint to-day receives prices to guide him in the — 
purchase of bullion under the act of 1890. Every bullion note presented 
to the Treasury would be redeemed in silver bullion at the world’s gold 
price of silver on that day, and would, therefore, be equal to a redemp- 
tion in gold on the markets of the world. 

If these principles be true, may not the United States go further and 
adopt a scientifically elastic system of currency, based on bullion notes ? 

The distinguished Swiss professor of political economy, Léon Walras, 
of Lausanne, some years ago proposed a plan for an elastic currency, 
and substantially the same plan has been advocated by President E. 
Benjamin Andrews, of Brown University, one of the American delegates 
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to the recent Brussels Conference. The plan as outlined by Presi- 
dent Andrews is as follows :* The establishment of gold as the universal 
unit of value; then (1) ‘‘ the critical ascertainment of the course of 
prices ; (2) the use of some full legal tender money, like silver, repre- 
sented by certificates ; and (3) the injection of a portion of this into 
circulation or the withdrawal of a portion therefrom, according as 
prices had fallen or risen.’’ 

“The course of prices should be determined daily by a commission 
through telegraphic reports from the greater markets, stress being laid 
on the following conditions : Commodities must be taken from each 
of the two great classes, those subject and those not subject to the law 
of diminishing returns, as far as possible in the proportion which each 
bears to the total consumption. . . . Those articles must be chosen 
which are the least subject to accidental and artificial fluctuations. 
. . . The greater the number of staples the better, . . . As a 
rule prices are to be registered in all the major markets of the country 
or countries whose prices are in question. In not a few cases, as wheat 
and standard. silver, London prices would serve as well for other 
countries as for Great Britian. . . . The fifth special condition is 
that of quantity co-efficients—an arrangement whereby the figures for 
each commodity are made to enter into the grand total a number of 
times in proportion to the quantity of it consumed.,’’ 

Having in this way found average prices by an index number or 
otherwise, ‘‘if the amount at any addition is greater than at the last, 
general prices have risen: money has grown cheaper, has lost in pur- 
chasing power; too much of it is in circulation; some must be with- 
drawn. If, on the contrary, the amount is less than at the last summa- 
tion, prices have fallen; money has grown dearer, has gained in value ; 
too little of it is in circulation, and more must be set free or coined to 
redress the balance. In a word, inflate or contract, rarefy or condense, 
so as to keep the footing of your great price list perpetually the same.”’ 

There is one insuperable objection to this scheme, namely, the pro- 
posal to make the subsidiary money a token money, presumably like 
our standard silver dollar. This objection would show itself both when 
prices are rising and when they are falling. If prices were rising the 
government could contract the currency only by issuing bonds redeem- 
able in silver certificates. It could not sell the silver for the certificates. 
On the other hand, if world-prices showed a continued tendency to fall, 
the government, by its constant injection of these depreciated coins, 
would eventually drive all the gold from the country and prices would 
be based on the depreciated silver. Consequently, since falling prices 


*“'an Honest Dollar,'’ p. 36, Publications of American Economic Association. 
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are the rule to-day, the scheme, if carried out, would bring the same — 

results as free coinage. It can, therefore, never hope for success except 
ath by an international agreement, and is further off to-day than simple 
international bimetallism. 


But these objections would not hold if the subsidiary money were 
>. bullion notes redeemable in silver bullion at the current gold price of — 
: silver. With such an amendment, the scheme of President Andrews 
: could be carried out with eminent success by the United States alone. 
"eth, We could become the great regulator of world-prices, and not with 
‘ great loss, such as France incurred when she played that rdle under 
= simple bimetallism, but with unexampled profit. Our six hundred 
A millions of gold would go abroad in just the quantities we desired and 7 . 


keep up Europe's prices, while we would be doing business on a gold | 
basis without need of the gold. The monetary commission, if prices — 
were falling, would purchase silver bullion at its market value at any 
figure below $1.29 per ounce, and legal-tender certificates would be 
’ issued in payment thereof, in such quantities as were necessary to 7 
keep up prices. Then again, if prices were rising above the standard, __ 
the commission could sell silver bullion at its market value, and could an _ 
lock up the certificates received therefor, thus contracting the cur- 
rency without the issue of bonds. With the expansion of the coun- a 
try, however, it is likely that the purchase of bullion rather than its "i x i! 


“6 sale would be the normal operation. a. 
3 2 | 
[ : It may be objected that quantity of money is not the only factor i ‘a 
v influencing the rise and fall of prices, but that inflation and collapse — 
of credit have the same effect. This is undoubtedly true. But credit . 
- depends largely on the prospects of the money-supply. The knowledge ; 


that a commission of experts is ready to contract the currency will 
prevent undue and over-inflated credits, and the knowledge of power 

to expand the currency will give infinite confidence and power of 
resistance in times of panic and depression. 


_ The possible objection that the stock of bullion in the vaults of the 


government may become depreciated and the government may lose 
through corners or otherwise, when it sells bullion, need have little 
weight. In the first place, there will be more buying than selling, 
which would stiffen the price of silver. And secondly, though the 
bullion value should fall, the government would be as safe as it is at 
present with $100,000,000 gold to redeem $340,000,000 greenbacks and 
some $400,000,000 of silver certificates. Let the United States adopt 
this plan, and we should be independent of international monetary 
conferences and bimetallic treaties. An international money would be 
created which the nations of Europe would soon be driven to imitate. 
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ANNUAL CONGRESS OF THE SOCIETY OF SOCIAL ECONOMY, AT 
PARIS, MAY 29 TO JUNE 4. 

The somewhat unfavorable condition of economic studies in 
France during the last twenty years makes the annual reunions of the 
Le Play societies of social economy of special interest and importance, 
as indicating a vivifying influence which is rapidly leading the science 
in that country into fruitful channels, and which, as it seems, is des- 
tined to bring French economic thought into closer touch with modern 
social and industrial movements. Its effect is already being felt in all! 
directions and the young workers, who have adopted the principles 
of this school, will, in time, raise the standard of economic studies 
in France, to their former enviable position. 

The Congress of the Socié/é d’Economie Sociale, for the year 
1893, while meeting upon exactly the same principles as its predecessors, 
differed quite materially from them in the nature of the subjects 
treated. One of the predominant features of the former reunions 
has been studies in economic history ; the Congress of 1893, how- 
ever, found so many subjects of urgent present interest before them, 
that, for the time being, papers on economic history were relegated 
to a second place. The activity in all lines of social work in 
France, which, though unostentatious, is none the less effective, 
offered a great wealth of material for interesting reports and com- 
munications. The usual division into general and special sessions 
(Réunions de Travail) was maintained ; the former confining them- 
selves to questions of more general interest, the latter to special topics, 
which offered opportunity for more intimate exchange of opinions 
and more thorough discussion. To begin with the general sessions, 
we may mention the following : 

1. “ Of the change in the conception of law and justice from the stand- 
point of social economy,’ by the President of the Congress, M. E. 
Glasson.—Herein the progress in industrial and moral conditions was 
carefully summarized. With this progress the evils which have ac- 
companied progress, were contrasted. The agricultural crisis, the 
languishing condition of commerce and industry, the heavy burdens 
imposed on the citizen through taxation, were duly noticed. But 
special stress was laid upon the gradual undermining of moral con- 
ditions ; the precarious condition of family institutions, the menace 
to private property, a shallow materialism which seems to dominate 
such large classes of society, combined with a personal egotism, 
which ignores all the higher interests of society. An examination 
of the causes, which have contributed to this unsatisfactory state of 
affairs, and the measures which might lead to the amelioration of 
the same, followed. The causes are, certainly, numerous, and it is of 
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special importance to emphasize the fact that they are to be found 
rather in the nature of man than in the weakness of institutions. 
The weakening of the moral sense, the degeneration of character, 
the widespread ignorance of the principles of right and justice, 
and of a sound social science; all these are the real sources of 
our present social uneasiness. The very vagueness of most of the 
plans for social reform, seeking, as they do, to gratify very doubt- 
ful aspirations of the masses, shows the insufficiency of their moral 
basis. The speaker disclaimed any intention of attempting a rehab- 
ilitation of natural laws, as sufficient to govern man and society. 
What he did contend for was that the method of observation of social 
conditions, as prescribed by Le Play, be as rigidly applied to economic 
and social science, as it has been done to history and jurisprudence. 
The comparative study of administration and legislation, should 
offer us more than the mere commentary on texts. Looked at in this 
way, social science embraces a vast horizon, examining into the most 
minute details as well as considering general principles. 

With this weakening of the notion of the moral law, the notion 
of law and order has also suffered. The distinction between 
laws of public and private interest has too often been lost sight 
of. The obligation of contracts no longer seems to possess its 
former absolute inviolability. In concluding, M. Glasson wished 
it distinctly understood that his somewhat darkly colored descrip- 
tion was by no means intended to discourage social effort. He 
had only taken this course because he felt that sufficient force was 
available to meet the most important problems. In spite of the 
uncertainty of the present, there is great hope for the future, and 
it is from those who most thoroughly understand the true nature 
of economic and moral laws that society expects the real and lasting 
impetus. 

2. “The report of the committee upon prizes awarded by the sociely 
to honor and recompense family virtues and faithful employees,” 
by M. Welche, president of the Société d’ Economie Sociale.—In this 
report it was pointed out that the object in view was a two-fold one. 
On the one hand, the workingman was studied in his private family 
life, on the other, in his relation to his employer. He then proceeded 
to recall some of the model industria] enterprises which are, perhaps, 
more abundantin France than in any other country, and which offered 
to employees all those encouraging influences which breed mutual con- 
fidence and effective services The most interesting of these is the 
perfume factory Gellé Lecaron,* where the conditions of the indus- 
try, combined with the efforts of the employer, have succeeded in 
* This factory is situated at Levallois-Perret, No. 149 Rue du Bois. 
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establishing conditions, perhaps unique in the industrial world for all 
that concerns harmony and hearty co-operation. Out of this estab- 
lishment, as well as from the workshops of the Paris, Lyons and 
Mediterranean Railway Company, which has also made strenuous 
efforts to improve the condition of its workingmen, several employees 
were selected who had distinguished themselves through their faith- 
fulness to family and employer. 

3. Acommunication by M. Le Vicomte de Meaux upon the ‘‘ Sepa- 
ration of Church and State in the United States and in France.’’—After 
tracing the history of the relation of Church and State in America, he 
went on to show how the freedom granted to the Church was favorable 
to the growth of the Church as well as to the free expansion of the State. 

g. M. Delaire, general secretary of the Société d’ Economie Sociale 
made the usual report upon the work done during the year by the 
_ central and branch societies. Amongst the ‘“‘ monographs’’ published 
under the direction of the society during the year the following may 

be mentioned : 

a. “The Familistére of Guise.’ 

6. “ The Cabinet-makers of Paris,’’ by M. du Maroussem. 

c. “A Texan Ranch,”’ by M. Claudio Jannet. 

*d. ‘*The Doll-head and Hand Industry of Paris,’? by M. du Ma- 
roussem. 

e. ‘*The Tanners of Malmédy,’”’ by M. Ernest Dubois. 

/. “The Silk Weavers of Southern Italy,’? by M. Santangelo Spoto. 

g. “The Workingmen of the Co-operative Paper Factories of 


’ 


Angouléme,”’ and others. 
After recalling the courses of lectures given by the society in its 
own building, and under its auspices at the law school of Paris, and 
the work done in foreign countries along the lines indicated by the 
society and representing the principles they advocate, the secretary 
closed his report with an appeal to the continued co-operation of ail 
"members. 

5. “ The report of the jury for the award of prizes for family 
monographs.’’—After recalling the somewhat pessimistic tone of most 
of the monographs submitted and the unfortunate condition of many 
of the trades selected for treatment, he proceeded to award the first 

_ prize to M. Edouard Fuster for his ‘Life of the Berlin Laboring 
Classes ;’’ the second prize to M. Paul Lagarde for a monograph upon 
the ‘‘ Vegetable Canning Industries,’’ and to M. Henri Decugis for a 

monograph upon the ‘‘ Chesselas Industry of Thomery.” 
The general sessions were brought to a close by two addresses, one 
by M. Fuster, upon the life of the laboring classes in Berlin , the 


* Commencing with ‘‘d' the mentioned monographs have not as yet appeared 
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other upon the social ré/e of popular instruction in music. The special 
reunions were devoted to the following topics : 

1. M. A. des Cilleuls, upon The Guild and the Physiocrats, dur. 
ing the Eighteenth Century. 

2. M. Brants, upon The Guild of Trades and Commerce, organized 
in 1885. 

3. M. Marin, upon The Social Work due to Private Initiative at 


Geneva. 

4. M. Blondel, upon The Recent Progress of Socialism in Germany. 

5. M. André Tandonnet upon A Rural Family during the Ancien 
Régime. 

6. M. A. Fontaine, Wages and Hours of Work in the Industries 
in the Department of the Seine, using the material furnished by 
the report of the Bureau of Labor. 

7. M. Micolle, upon The Agricultural Co-operative Associations 
in France. 

8. M. Fougerousse, upon The Recent Progress in Consumptive 
and Productive Co-operation in the Agricultural Industries. 

g. M. Louis Batcane, upon The Causes of the Destruction of the 
Stability of the Family in the Pyrenees. 

10. The Question of Employment Bureaus at Paris, by M. Vanleer 
and M. Henri Defert. 

In addition to these general and special sessions those attending the 
Congress undertook several excursions to centres of social work, such 
as the Central Home for the Unemployed, the Night Shelters for 
Women, the perfume factory of MM. Gellé and Lecaron at Levallois, 
the establishments of the city of Paris for the purification of 
sewage; the different institutions of the Paris, Lyons and Mediter. 
ranean Railway Company, together with several hospitals and other 
charitable institutions, 

From this review of the proceedings of the Congress, it will readily 
be seen that whilst the scope and range of the subjects treated differed 
materially, penetrating into many fields of political, moral and 
social science ; a common substratum can be found upon which all — 
rest. These principles, enunciated by Le Play in his ‘‘ Ouvriers euro- 
péens,’’ formed the common platform upon which all met and which 
were taken as the guiding principle for the method of treatment of 
the varied program. ‘Thus the Congress of 1893 may be looked upon 
as worthy of its interesting predecessors, and as an adequate exponent 
of the character of the work done by the Sociélé d’ Economie 
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Augusta, Ga.—Colonel Charles Colcock Jones, Jr., a well-known 
Georgia historian, died on July 19, 1893, at Augusta, Col. Jones was 
born at Savannah, Ga., on October 23, 1831. He graduated from 
Princeton University in 1852, and then entered the Harvard Law 
School, from which he graduated in 1855. He was admitted to the 
bar at Savannah the following year and soon became prominent in the 
legal profession. In 1860 he was elected mayor of Savannah. Dur- 
ing the Rebellion he fought in the Confederate army. After the war 
Mr. Jones engaged in law practice in New York City. In 1876 he 
moved to Augusta and devoted his time to historical research. He 
received the honorary degree of LL. D. from the University of the 
City of New York in 1880, and the same degree from Oxford Univer- 
sity (Ga.) in 1882. His published works, besides many shorter papers 
on historical and scientific subjects, are as follows : 

“ History of Georgia.’’ Two volumes, 1883. 

‘* Hernando de Soto and His March Through Georgia.” 

“ Antiquities of the Southern Indians.” 

“ Siege of Savannah in 1779.”’ 

Monumental Remains Georgia.” 

** Life, Labors and Neglected Grave of Richard Henry Wilde.” 

Mr. Jones also edited several volumes, among them being his 
father’s ‘‘ History of the Church of God,” and the ‘* Journals and Acts 
of the Colony of Georgia.” 

Haverford College.—Emory R. Johnson has been elected Instructor 
in Social Science at Haverford College, Pennsylvania. He was born 
March 22, 1864, near Waupun, Wis. His early education was obtained 
in the country and village schools near his home. In 1880, he entered 
the State Normal School at Oshkosh, Wis., and after completing the 
junior year in that institution entered the State University of Wis- 
consin, in 1883. He took the modern classical course and gradu- 
ated in 1888, with the degree of Bachelor of Letters. During the next 
two years Mr. Johnson was principal of the schools of Boscobel, Wis., 
_ resigning this position in 1890 to pursue post-graduate study in history 
and economics at Johns Hopkins University. In June of the following 
year he went to Germany, where he studied at Halle, Munich and 
Berlin. September, 1892, he returned to America and entered the 
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Wharton School of Finance and Economy of the University of Penn- 
sylvania as Fellow in Economics. In June, 1893, he received the 
degree of Doctor of Philosophy from the University of Pennsylvania— 
his major study being economics. 

Mr. Johnson is a member of the American Academy of Political 
and Social Science, and since November, 1892, has edited the Book 
Department and Notes of the ANNALS of the society. His published 
writings consist of : 

Three short articles in the Wisconsin Journal of Education: 
“English Literature in the High School.” ‘“‘ Pedagogy in the High 
School,” and “ in Education,”’ 

“ River and Harbor Bills.’” ANNALS OF THE AMERICAN ACADEMY. 
May, 1892, Vol. II., p. 782. 

“Inland Waterways. Their Relation to Transportation.’’ Supple- 
ment to the current issue of the ANNALS OF THE AMERICAN ACAD- 
EMY. 

Illinois University.—Mr. David Kinley,* who was last year Assist- 
ant in Economics at the University of Wisconsin, has been appointed 
Assistant Professor of Political and Social Science at the University of 
Illinois. Professor Kinley will be in charge of that department in 
the University. It is the intention of the regents to develope this 
department very much. In June last Professor Kinley received the 
degree of Ph. D. from Wisconsin University. During the past year he 
has published the following works : 

“ Influence on Business of the Independent Treasury.’’ ANNALS 
OF THE AMERICAN ACADEMY, September, 1892. 

‘* The Ethical Basis of Labor Legislation.’”” Bulletin of the Chris- 
Social Union. Vol. I., No. 1. 

‘* The Direction of Social Reform.” Proceedings of Wisconsin 
Academy of Science and Arts, June, 1893. 

‘** Relation of the Church to Social Reform.’’ Yp. 40. Bibliotheca 
Sacra, July, 1893. 

‘The Independent Treasury System of the United States.’’ Pp. 
369. New York, 1893. 

Johns Hopkins University.—David I. Green has been elected to the 
position of Instructor in Social Science at Johns Hopkins University. 
He was born on February 4, 1864, at Independence, Allegany County, 
N. Y., and obtained his early education in the preparatory depart- 
ment of Alfred University. He then entered Alfred University, grad- 
uating with the degree of A.B. in 1885. The following year he spent 
in graduate work at the same university, obtaining in 1886, the degree 
* See ANNALS, Vol. iii., p. 92. July, 1892 
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of A.M. During the two years 1888-90, he was Professor of Latin at 
Alfred University. The next three years he devoted to post-graduate 
work at Johns Hopkins University, receiving the degree of Ph. D. in 
June of the present year. Dr. Green is a member of the American 
Economic Association, the American Statistical Association and the 
American Academy of Political and Social Science. He has published 
the following books and articles : 

“" The Causes of Interest.’ Quarterly Journal of Economics, April, 
1891. 

“ Ethics and Economics.’’ Sabbath Recorder, October, 1891. 

‘* Charities and Corrections.’ Pp.56. A chapter in a work on 
‘‘Maryland : Its Resources and Institutions.’’ Baltimore, 1893. 

Eight Statistical Charts for exhibiting Maryland Charities at the 
World’s Columbian Exposition. 


Kansas Agricultural College.—lFrancis Harding White has been 
appointed Professor of History and Political Science at the State 
Agricultural College, at Manhattan, Kas. Professor White was born 
on October 9, 1862, at Attica, Wyoming County, N. Y. His early 
education was obtained in the public and private schools of Alex- 

- andria, Va., and the public school of Attica, N. Y. He was prepared 
for college by a private tutor at Washington, D.C., and entered 
Princeton in the fall of 1883. He received the degree of A. B. from 
Princeton in 1887. During the following year (1887-88), he held a 


_ non-resident Fellowship in History at Princeton, and was at the same 


time Superintendent of the Brooklyn Children’s Aid Society. In 


_ 1888-89 he was Instructor in History and Constitutional Law at the 


Kansas State Agricultural College. The next term, he was appointed 
_ professor in his former subjects, which position he occupied until the 


3 date of his present appointment. In 18go, he received the degree of 


A. M. from his a/ma mater. Professor White is a member of the Kan- 
sas Academy of Science and of the American Academy of Political 
and Social Science. His published writings include : 


sas State Board of Agriculture. 
“ Placing out New York Children in the West.” Charities Review, 
1 February, 1893. 
Besides a number of short articles on political, economic and histori- 
cal topics in the /rdustrialist during 1888-93. 


Transportation.’ Article in Seventh Biennial Report of the Kan- 


Kansas University.—Frank H. Hodder,* formerly Associate Pro- 


*See ANNALS. Vol. ii., p. 365, November, 1891. 
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has been appointed Professor of American History and Constitutional 
Law at that university. 


Massachusetts Institute of Technology.—Charles F. A. Currier,* 
formerly Instructor in History and Political Science at the Massa- 
chusetts Institute of Technology, has been made Assistant Professor 
of History at that institution. Professor Currier has recently pub- 
lished : 

Constitutional and Organic Laws of France, 1875-1889."’ ‘Trans- 
lation with an historical introduction. Supplement to ANNALS OF 
THE AMERICAN ACADEMY, March, 1893. 


. Trinity College.—Jerome Dowd has been appointed Instructor in 
Economics at Trinity College, N. C. Mr. Dowd was born on March 
18, 1864, at Carthage, Moore County, N.C. His early education was 
- obtained in private schools at Charlotte, N. C. During the two years 
1876-78, he attended the Charlotte Military Institute. In 1879, he 
entered Trinity College, where he spent two years. In September, 
1882, he entered the employ of F. H. Leggett & Co., of New York, as 
bookkeeper, where he remained three years. In September, 1885, he 
was appointed chief deputy in the office of the collector of internal 
revenue of the Fifth North Carolina District. He resigned this posi- 
tion on December 1, 1888, and entered journalism, establishing a 
weekly paper called the A/ecklenberg Times, at Charlotte, N.C. On 
July 1, of the present year, he sold this paper to accept the position 
at Trinity. Mr. Dowd is president of the North Carolina Press Asso- 
ciation and president of the Charlotte Literary and Debating Club. 
Mr. Dowd has written a series of connected editorials in the Meck- 
lenberg Times, which embody his political and economic views. 


He has also published: * 
Burr and Hamilton.’’ A drama, 1884. 
Shall Clergymen be Politicians?” 1885. 


‘* Sketches of Prominent Living North Carolinians.’ Pp. 320, 1888. 
“Sphere and Duties of the Editor.’’ (Read before the North Caro- 
lina Press Association.) 1892. 


Wisconsin.—Last spring Victor Edwin Coffin was appointed Assist- 
ant Professor of European History at the University of Wisconsin. 
Professor Coffin was born at Mt. Stewart on Prince Edward’s Island, 
Canada, on April 23, 1864. His preparatory education was obtained 
at Prince of Wales College, at Charlottestown, P. E. I. In 1882 he 
entered Dalhousie College, at Halifax, N. S., and graduated in 1887 
with the degree of A.B. His university education was obtained at 


* See ANNALS, Vol. ii., p. 365, November, 1891. 


. 
| 
J 


IIo ANNALS OF THE AMERICAN ACADEMY. 


Cornell University, where he studied from 1889 to 1892, and at the 
Universities of Halle and Berlin, where he spent the past year. Last 
June he received the degree of Ph. D. from Cornell University. Dur- 
ing 1886-87 Mr. Coffin was Lecturer in English at the Cambridge 
House School, at Halifax. During 1888-89 he was Classical Master 
at Pantops Academy, Va., and the following two years he was Instruc- 
tor in English and Lecturer in History at Cornell. 


William Amasa Scott,* formerly Assistant Professor of Political 
Economy at Wisconsin University, has been made Associate Professor 
in that subject. In June, 1892, Professor Scott received the degree 
of Ph. D. from Johns Hopkins University. He has recently 
published : 

“ The Repudiation of State Debts.’’ Pp. 325. New York, 1893. 

“‘ Social Aspects of Pauperism and Crime.”’ (Annual address before 
the Wisconsin State Conference of Charities and Corrections.) Pro- 
ceedings of the Society, 1893. 


CANADA. 
Toronto.— James Mavor was last year appointed Professor of Politi- 
cal Economy and Constitutional History in the University of Toronto. 
He was born December 8, 1854, at Stranraer, Wigtonshire, Scotland. 
He obtained his early education at the High School at Glasgow, and 
studied at the University of Glasgow during 1874-1876. After leaving 


college he engaged in business, in which he continued until 1885, 
when he was appointed Editor for Scotland of /ndustries, a technical 
journal published in London. He retained this position until 1892. 

In 1888 he was appointed a University Extension Lecturer in con- 
nection with the Edinburgh and Glasgow Associations; the same 
year he was appointed Lecturer in Political Economy at the Glasgow 
Athenzeum, and in 1889 he was appointed Professor of Political Econ- 
omy and Statistics at St. Mungo’s College at Glasgow; he held 
this position until October, 1892, when he was called to the University 
of Toronto. 

Professor Mavor is a member of the British Economic Association ; 
of the American Statistical Association ; of the Canadian Institute ; 
of the Glasgow Philosophical Society (in which he has served asa 
member of the Council of the Economic Section for two years), and of 
the British Association (in which he was a member of the Committee 
of Section F for five or six years). 

Professor Mavor has published the following works: 

** Wages and Wages Statistics.’’ (Paper read before British Asso- 
ciation at Bath, 1888.) Edinburgh, 1888. 


* See ANNALS, Vol. ii, p. 846. May, 1892. 
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“Economic History and Theory. Tables and Diagrams.’’ Pp. 36. 
Edinburgh, 1889. 

Scottish Railway Strike.—A History and Criticism.” 
Edinburgh, 1891. 

“‘ Iceland.—Sociological and other Notes.’’ (Read before the Glas- 
gow Philosophical Society.) Glasgow, 1891. 

“ The Call for Monetary Reform,” in collaboration with George 
Handasyde Dick. London, 1892. 

“* Report on Labor Colonies.” In conjunction with three other 
members of a commission appointed by the Conference of Glasgow 
Charities. Glasgow, 1892. 

Labor Colonies and other Social Studies.” Pp. 200. London (in 
preparation). 

He has also written numerous articles and signed reviews in period- 
icals, the more important of which are as follows: 

“ The Trade Malaise.”” National Review, January, 1888. 

““ The New Crusade.’’ Universal Review, December, 1890. 

Home Colonization.”’ ‘Tinsley’s Magazine. 1891. 

The Scottish Railway Strike.’’ Economic Journal, June, 189r. 

Article, ‘‘ Docks.’’ Dictionary of Political Economy, London,1893. 

“Relation of Economic Study to Public and Private Charity.” — 
ANNALS OF THE AMERICAN ACADEMY, July, 1893. 


GERMANY. 


Freiburg i. Br.—Dr. Schulze-Gavernitz,* who has for some years 
been privat-dozent at Leipzig, has accepted an Associate Professorship 
at Freiburg i. B. as successor to Professor vy. Philippovich. 


ITALY. 


Naples.—Antonio Ciccone, Professor of Political Economy at the 
University of Naples, died on May 2 of the present year. Professor 
Ciccone was born at Saviano, in the Province of Caserte, on February 
g, 1808. He was a Liberal in his views, and consequently suffered per- 
secution at the hands of the Bourbon police. After the annexation, he 
was elected Deputy to the Italian Parliament from the College of Nola. 
On January 29, 1863, he was appointed General Secretary of the Min- 
istry of Agriculture, Industry and Commerce. From October 23, 1868, _ 
to May 15, 1869, he held the position of Minister of Agriculture in 
the Cabinet presided over by Gen. Menabrea. On February 6, 1870, 
he was appointed Senator of the Realm. Professor Ciccone was 4 
Doctor of Medicine and at the time of his death a member of the | 


* See ANNALS, Vol. ii., p. 109, July, 1891 
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Faculty of the Royal University at Naples. He was President of 
the Royal Institute at Naples for the Encouragement of Science and 
a member of the Royal Academy at Naples. 

His best known work is his ‘‘ Principles of Political Economy,’’ 
3 vols., the third edition of which was published in 1882. 

In addition to several earlier works upon medical subjects he was 
author of the following : 

codette. Lettera al Lambruschini.”” 1856. 

“Essai historique, théorique et pratique sur la muscardine et sur les 
moyens d’en prévenir les ravages dans les magnaneries.” 1857. _ 
(This work obtained a gold medal given by the Société impériale 
d’agricullure de Paris.) 

“Osservazioni critiche sugli ‘Studii intorno alle malattie atltuali del 
baco da seta’ del Quatrefage.”’ 1858; together with several other 
treatises upon the silk worm and its diseases. 

“Osservazionti sulle [stiluzioni di credito fondiario.”’ 1863. 

“Osservazioni sui principti fondamentali del sistema economico del 
Macleod.’’ 1872. 

“Del processo economico, intellettuale e sociale ; discorso inaugurale 
per apertura degli studii nella Universita di Napoli.”” 1874. 

** Nota statistica sulla criminalita delle varie province del Regno.” 
1875. 

“La nuova scuola economica tedesca, detta soctalismo della cattedra, 
¢ la sua introduzionein Italia.’’ 1876. 

“Della emancipazione della donna.”’ 1878. 

‘Della miseria e della carestia nei differenti periodi di progresso 
sociale.” 188r. 

‘Sulla legge proposta dal Ministro di agricoltura, industria e com- 
mercio sulle pensioni per la vechiaia.”” 1882. 

“Se la economia politica sia retlada leggi naturali e costitutsca 
una scienza da sé.’’ 1883. 

“‘Considerazioni sul valore d’uso e sul valore di scambio.” 1884. 

“‘Osservazioni sulla proposta dilegge per la fondazione di una Cassa 
nazionale di pensione per gli operai.”” 1884. 

‘La questione sociale economica.’’ 1884. (This work obtained the 
Ravizza prize at Milan.) 

“ Osservazioni sulla legge del 13 gennatio 1887 sul credito agrario.”’ 
1887. 

"Se una Societa ricca e civile possa sussistere senza la istituzione del 
Salario.’’ 1887. 

“Tl Salario.”’ 1891. 

IN accordance with our custom, we give below a list of the students 
in political and social science and allied subjects on whom the degree 
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of Doctor of Philosophy was conferred at the close of or during the 4 
last academic year.* am 


Cornell University.—Albert Alexander Bird, Ph.B. Thesis: Zhe 
Theories of Reconstruction. 

William Fremont Brackman, A.B., B.D. Thesis: 7he Howation 
Islands, a Study of Political and Social Development. 

Victor Edwin Coffin, A.B. The Province of Quebec, 1764-1774; * 
Study in English Colonial Government. 


Harvard University.—Evarts Boutell Greene, A. B., A.M. ‘Thesis: 
The American Provincial Governor. 

Charles Luke Wells, A. B., D. B. Thesis: 7he Public Local Courts 
of England, 1066-1307: Their Constitution, Functions and Attributes. — 


Illinois Wesleyan University.——Grace Raymond Hebard, B.S., 
M.A. Thesis: Jmmigration and Needed Ballot Reform. 


Johns Hopkins University.—Andrew Fuller Craven, A. B., LL. B 
Thesis : History of Absolution and Individuality in Education. 

David I. Green, A. B., B.L., A.M. Thesis: Value and /ts Meas- g 
urement. 

George Henry Haynes, A.B. Thesis: History of Representation 
and Suffrage in Massachusetts, 1620-91. 

Charles Downer Hazen, A.B. ‘Thesis: Zhe French Revolution as 
Seen by Contemporary Americans. = 

Frank Irving Herriott, A.B., A.M. Thesis: Sir William Temple ibe 
on the Origin and Nature of Government. 

James Alton James, B.L. Thesis: English Institutions and the 
American Indians. 

Henry Read McIlwaine, A.B. Thesis: 7he Struggle of Protestant 
Dissenters for Religious Toleration in Virginia. 

Colyer Meriwether, A.B. Thesis: History of Higher Education in 
South Carolina, with a Sketch of the Free School System. 

Lucius Salisbury Merriam, B. S. Thesis: 7heory of Final Utility 
in Its Relation to Money and the Standard of Deferred Payments. 

University of the City of New York.—Anson Phelps Atterbury, A. B. - 
Thesis : Present Social Conditions in Norway. 

Edward Mark Deems, A. B., A.M. Thesis: Ghost Theory of the 
Origin of Religion. 

Wm. Daniel Grant, A.B. Thesis: Agnosticism. 

Robert Blair Keyser, A. B., A.M., LL. B. Thesis: Zhe Philosophy 
of David Hume. 3° 


* See ANNALS, Vol. L., p. 293, for Academic Year, 1889-90; Vol. II., p. 253, for _ 
1890-91 , Vol. IIL, p. 24%, for 1891-92. 
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Benjamin Franklin Kidder, A. B., A. M., Ph.D. Thesis: Zhe Gene- 
sis of Monotheism. 

Wm. Hulit Lawrence, A. B.,A.M. Thesis: Jnfluence of the German 
on the Scottish Philosophy. 

Henry Theodore McEwen, A.B. Thesis: God in Human Thought. 

John J. McNulty, B.S.,M.S. Thesis: Jnfluence of Economic Ideas 
on English Political Development. 

Rockwood MacQuesten, A. B., A.M. Thesis: Higher Criticism 
and Outgrowth of Spinozism. 

Lindsay Parker, A.M. Thesis: Gautama Buddha and Jesus Christ 
as Moral Teachers. 

Daniel Redmon, A.B. Thesis: Monism a Philosophic Tendency. 

University of Wisconsin.—Kate Asaphine Everest, M.A. Thesis: 
German Immigration Into Wisconsin. 

David Kinley, A.B. Thesis: 7he Independent Treasury. 

University of Wooster—Frank F. Harding, A.M. Thesis: Zenden- 
cies of Municipal Government in the United States. 

James Maclaughlan, A.M. Thesis: Compulsory Education. 

John C. Scott, A. M. Thesis: Limitations of the Power of the 
State. 

G. J. Smith, A.M. Thesis: Theory of Progress. 


For the academic year 1893-94, appointments to fellowships and 
post graduate scholarships have been made in our leading institutions 
as follows : 

Amherst College.—ARoswell Dwight Hitchcock Memorial Fellow- 
ship, Herbert Percival Gallinger, A. B. 

Bryn Mawr College.—-Fellowship in History, Jane Louise Brow- 
nell, A. B. 

Chicago University.— University Fellowships in History, Ralph C. H. 
Catteral, A. B., and James Westfall Thompson, A. B.; 2 Social Science, 
W. I. Thomas; ia Ffolitical Science, Madeline Wallin, L. B., Ph. M., 
and William Craig Wilcox, A. B., A. M.; 7 Political Economy, Henry 
K. White, A. B., A. M., and Ambrose P. Winston, A. B.: University 
Flonorary Fellowship in Political Economy, John Wilson Million, 
A. B., A.M.; in Political Science, George Tunell, S.B., and Helen 
Honor Tunnicliff, A. B.; 7 Social Science, George E. Vincent, A. 
B.: Armour Crane Fellowship in Political Economy, Robert F. 
Hoxie, Ph. B.: Fellowship in History Offered by the Women of 
Chicago, Cora B. Start, A. B., A. M. 

Cornell University.— Fellowship in American History, Harry Joseph 
Walter, Ph. B.; Fellowships in Political Economy and Finance, Frank 
Honoré Gerrodette, A. M., and Emory Myers Wilson, I 
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White Fellowships in Modern History, Ulysses Grant Weatherly, 
A. B., in Political and Social Science, Albert Alexander Bird, Ph. D. 
Iowa State University.—Fellowship in History, Wm. T. Chautland, 
Ph. B. 
Harvard University.—Harris in History, Evarts Bou- 
tell Greene, A. B., A. M., Ph. D. ; Morgan Fellowship in History and 
Political Science, David Frank Houston, A.B., A. M. ; Ozias Goodwin 


Fellowship in Constitutional Law, George Daniel Hammond, A.B.; _ 


Henry Lee Fellowship in Political Economy, George de Virtue, A. B., 
A.M.; Paine Fellowship in Social Science, Carlos Carleton Closson, 
A.B., A. M. ; Thayer Scholarship in History and Economics, Marshall 
Steward Brown, Ph. B., and Albert Hart Sanford, L. B.; Zoppan Schol- 
arship in Economics, Gay Stevens Callendar, A.B.; University Scholar- — 
ship in Economics, Howard Hamblet Cook, A. B.; i” Political Science, 
Fred’k William Dallinger, A. B.; im Political Science and Economics, 
Arthur Morgan Day, A. B., A. M.; iw History and Political Science, 
Samuel Bannister Harding, A. B. 

Johns Hopkins University.—Fellowship in History, John Spencer 
Bassett, A. B.; 2% Economics, Jacob H. Hollander, A. B.: University 
Scholarships, Frank Andrews, A. B., Howard Blake Dowell, A.B., 
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Etude sur la Politique de ’ Empereur Frédéric II. en Allemagne et 
sur les Transformations de la Constitution allemande dans la pre- 
micere moitié du Siecle. Par GORGES BLONDEL. Pp. xlvi., 
440. Paris: Picard et Fils. 1892. 

The time has gone by when American students of history and polit- 
ical science must restrict themselves to German universities in their 
search for further knowledge and inspiration ; American scholars and 
teachers are beginning to acknowledge that France,.and Italy have 
claims to recognition as well as Germany and Austria. The strides 
made by France during the last twenty years in higher education are 
so enormous that she bids fair soon to outstrip her Eastern rival. It 
is a pleasure to call the attention of the readers of the ANNALS to one 
of the most brilliant of these younger scholars, M. Georges Blondel, 
doctor of law and of letters, and professor in the legal faculty of 
Lyons. 

In the present work the author has made an exhaustive examination 
of the sources and of modern historians, and as a result presents in at- 
tractive and thorough manner a philosophical study of the transitional 
period which preceded the new era marked by the weakness of the 
central government. Only a brief sketch of the political history of 
the reign is given; the main topics treated are the Royal Power, 
Feudalism, Relations with the Church, Condition and Treatment of 
the Cities, and Rural Classes. 

This piece of work has been so well done that the carrying out of 
Professor Blondel’s larger undertaking, in which this volume forms a 
part, will be awaited with eagerness and confidence ; he purposes to 
compare the constitutional history of France and of Germany, showing 
how and why these two countries, both sprung from the Carolingian 
Empire, have followed such different courses and developed such dif- 
ferent institutions from origins so nearly identical. C. F. A, C. 
Mass. Inst. of Technology. 
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A History of the Theories of Production and Distribution in English 
Folitical Economy from 1776 to 1848. By EDWIN CANNAN. Pp. 
410. London: Percival & Co. 1893. 
The history of economic theories has been, up to the present time, 
almost a blank. While we have had for more than a generation a 
vigorous historical school, its members have devoted themselves almost 
exclusively to economic history, and have not done that work in the 
history of economic theory which might justly have been expected 
of them. For many reasons they should be classed as theorists rather 
than as historians, because they have tried to displace, or, at least, to 
“revise the accepted theories by means of the material which historical 
me studies furnish. The result has been that the controversies between 
the two schools over the relative claims of the inductive and deduc- 
= methods have absorbed attention which might have been given 
with great profit to the causes and conditions underlying the doctrines 
_ which deductive thinkers have been so willing to defend. 
In one important respect the rise of the historical school has delayed 
the study of the history of economic doctrine, and has helped to 
at obscure the historical relation in which the great economists stood 
to one another. The indiscriminate attacks which the historical 
economists made on the earlier deductive writers has caused the de- 
fenders of deductive theories to interpret these earlier writers as 
though their ideas and doctrines were fully developed and in complete 
harmony with the accepted theories of the present time. So long as 
it was felt that the defence must be wholly on logical grounds it was 
a good excuse for reading into these writers modern ideas that could 
be logically defended. It has, therefore, become the fashion to main- 
tain that the early writers, especially Ricardo, saw clearly the full 
import of the doctrines associated with their names, and that any 
seeming obscurity of thought was due to careless expression or to 
other formal causes. 
ae It is fortunate for the science that the definite lines which separated 
_ the two schools have of late been broken down, and that discussions 
> of method have lost much of their interest. Historical writers are 
making greater use of theory and deductive thinkers are beginning 
‘to absorb a little of the historical spirit. Therefore, a book on the 
_ history of economic theories appears at an auspicious time and Mr. 
Cannan deserves great credit, both for seeing that the time for such a 
book had come and for the happy manner in which he has done the 
work he has undertaken. 
The results show that he was well fitted for the task. He has a keen 
_ appreciation of economic theory and an ability to discuss its fine 
~~ with vigor and acuteness. He has a en and admiration 
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for the great masters of the science which makes him generous in his 
estimates of their work. His historical instincts enable him to see the 
many stages through which each of the great theories has gone and 
the part that each writer has played in its development. He is also 
free from those tendencies, so marked in many economists, to make 
the discussion of earlier writers of such a character that it will throw 
light on the controversies of the present day. Apparently, Mr. 
Cannan has no favorite theories, nor even any lessons or inferences 
which he desires to impress. 

To my mind the fifth chapter is the best of the book. It traces the 
rise of those doctrines to which the names of Malthus and Ricardo 
are attached, and shows clearly the connection between the politics 
and economics of that important period. Both the law of population 
and of diminishing returns are traced to the concrete conditions in 
English social history out of which they arose. Malthus and Ricardo 
were not mere followers of Adam Smith and interpreters of his doc- 
trines ; their interest lay in practical affairs, and, without that series 
of remarkable events which happened between the time of Adam 
Smith and their own, the peculiar development of English economics 
in the early part of this century could not have taken place. The 
concrete way in which Malthus and Ricardo thought and wrote; the 
manner in which they expanded particular propositions into general 
laws, and also the national character of the system of economics to 
which their names are attached, can be clearly seen by any careful 
reader of thischapter. The mythical Malthus and Ricardo disappear, 
but the real men show characteristics which make them more worthy 
of admiration than the false idols of the ordinary textbook. 

The only part of the book which I am inclined to criticise is Chap- 
ter VIII., on ‘‘ Distribution Proper.’’ It seems to me that an unhis- 
torical character is given to much of the discussion by the assumption 
that the early economists really made distribution the leading problem 
of political economy, and that they had clearly in mind the distinc- 
tions that lie at the basis of our present theories of distribution. Rent, 
wages and profits are now consciously correlated and we think of the 
general problem of distribution in the form of the equation : Pro- 
duce = Rent + Wages + Profits. Mr. Cannan assumes that the earlier 
economists thought of the problem in this form, while in fact the 
formula is the result of a century of discussion. During the greater 
part of the time the theory of distribution was only a subordinate 
problem, and for this reason the great economists did not separate it 
from other problems in which their interest was greater. They thus 
failed to think of produce as one fund, to be divided into definite 
shares, but discussed first, wages, then profits, then rent, as particular 


[318] 


i} 
im 
| | 
’ Fie 
} 
4 
= 

| 
a 


THEORIES OF PRODUCTION AND DISTRIBUTION. I1I9 


portions of other problems. Wages was thought of in connection _ 
with problems of subsistence, capital and population, while profits 
and rent were parts of the net proceeds of industry. The early econ- 
omists had two distinct funds in mind, the stock on hand at the begin- _ 
ning of an industrial period, and the produce on hand at the end of 
the period. Wages was a part of the stock at the beginning ; profits 
and rent are the net proceeds left at the end, when the legitimate ex- 
penses of production had been met. This concept of production kept 
the economists from thinking of one fund of which wages, profits and 
rents are parts. So long as the subsistence theory of wages or the 
wage fund theory was accepted, this concept continued and the source 
of wages was another fund from that out of which profits and rent 
came. Only after the displacement of the wage fund theory by the 
produce theory of wages did the fund from which wages came, become 
the same as that from which profits and rent were drawn. Then the 
equation, Produce = Rent + Wages + Profits, had a meaning which | 
it could not have to earlier writers who made wages a part of the stock | 
of society instead of a part of its produce. ; 
Mr. Cannan makes use of two quotations from Ricardo to show that | 
the latter recognized that the produce of industry is one fund, made 
up of rent, profits and wages. One is from the first paragraphs of the _ iy ne 
preface of Ricardo’s ‘‘ Political Economy,’’ and the other is fromthe _ 
last section of the first chapter. I have elsewhere sought to explain — 


done so much to systematize the arguments of Ricardo. 
Prefaces and titles are poor places to determine the contents of _ 

books. Mr. Cannan recognizes this in his treatment of Adam Smith. : 1s i 
‘“*To account,” he says,f “for distribution occupying so subordinate 

a place in the body of the book and so prominent a one in the title, 

we may perhaps be allowed to conjecture that in all probability the — ~_ 

book existed in a fairly complete form before Adam Smith became 

acquainted with the physiocratic doctrine. When this happened, he 

may well have thought that his theory of prices and his observations 

on wages, profit and rent, made a very good theory of what the physio- 

crats called ‘distribution,’ and thus have been led to affix the present 

title of the book, and to interlope the passage about the whole produce — 

being parceled out and distributed as wages, profit and rent.” : 
What is highly probable in the case of Adam Smith is an undouhted | 

fact in the case of Ricardo. He knew nothing of the theory of rent 

until long after he had worked out his theories of profits and value. | 


* “The Interpretation of Ricardo.” Quarterly Journal of Economics, April, 1893, 
t P. 188, 
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When he heard of the law of rent from Malthus, he did not incor- 
porate it as co-ordinate with his other theories, but contented himself 
with showing that the law of rent did not affect the doctrines based 
upon these earlier theories. Aside from this, he merely affixed a few 
sentences to his preface and left the problem of distribution proper in 
as incomplete state as did Adam Smith. 

In his second quotation from Ricardo, I think that Mr. Cannan is 
hardly fair. The reader would suppose, from his use of it, that it 
is taken from Ricardo’s discussion of distribution. It is, in fact, 
taken from the closing section of the chapter on ‘‘ Value,” in which 
Ricardo merely desires to show that changes in the value of money 
do not affect the rate of profit, while changes in the cost of produc- 
tion do affect profits. Here, as an illustration, rent is incidentally 
correlated with profits and wages. The context, however, clearly 
shows that the statement is accidental and not for the purpose of 
establishing a principle. 

This interpretation becomes evident from the change in the text 
from the first to the third edition. In the first edition, Ricardo says, 
**It is according to the division of the whole produce of the land and 
labor of the couniry* between the three classes—landlords, capitalists 
and laborers, that we are to judge of rent, profit and wages.’’ In the 
third edition, however, he says, ‘‘ It is according to the division of the 
produce of the land of any particular farm between the three classes 
of landlord, capitalist and laborer that we are to judge of the rise or 
fall of rent, profit and wages.’’ The first statement seems to formulate 
a general principle, but the revised statement shows clearly that he 
merely meant to say that the produce of certain farms was divided 
into three shares. Notice also that he changes ‘‘ judge of rent, profit 
and wages” to “‘ judge of the rise or fall of rent, profit and wages.’’ 
This revision shows that he was not thinking of a single fund from 
which rent, profits and wages are taken, but merely of the rates of 
variation of the three factors in distribution. 

The fact is that Ricardo had no such formula in mind as Produce = 
Rent + Profits + Wages. What seems to be a theory of distribution 
is, in reality, a part of his theory of prosperity. Both Ricardo and 
Malthus, as Mr. Cannan also points out, were practical in their aims. 
Ricardo wished to determine why the people of England were not 
prosperous in his day. He was not thinking of a fund which was to 
be divided between certain classes, but of the conditions of national 
prosperity. He thoroughly believed that this prosperity depended 
upon the rate of profit. He thought that capital was the fundamental 
requisite of production, the most slowly increasing factor. The growth 


* The italics are mine. 
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of capital depended on the rate of profit, and hence the necessity of pf 
high profits for a rapid increase of capital and for national prosperity. 7 
Profits are cut down by the growth of rent and the consequent rise of | 
wages through which prosperity is checked. This line of reasoning 

is not a theory of distribution, although later economists have easily 
created such a theory from it by certain changes foreign to the thought 

of Ricardo and to the other economists of his day. 

In reality, J.S. Mill makes the beginning of a real theory of dis- 
tribution, when he says that the laws of production are physical and 
those of distribution are social. This statement recognizes the fact 
that the produce of industry is a fund in the possession of society to 
be divided as its institutions may determine. The theory, however, 
only became complete when the wage fund theory broke down and 
economists recognized that wages were paid from the produce of indus- 
try and not from capital. From this time the unity of all produce 
was recognized and the theory of distribution became distinct from 
the other parts of economics to which it was formerly nig econengs 

The theory of distribution in the sense in which Mr. Cannan uses 
the term in Chapter VIII., is not a part of the nt of which he 
treats. The only theory of distribution of which the earlier economists 


were conscious is what he terms ‘* pseudo-distribution ’’ and discusses 
in the seventh chapter. 

Mr. Cannan has produced a thoroughly good book—one that is 
indispensable to every student who desires to know under what con- 
ditions the great economists thought and wrote. He has filled an im- 
portant gap in economic literature and has turned the attention of 
economists to a long neglected field. It is to be hoped that the success 
of this book will inspire some one to give us as good an account of 
the concrete conditions out of which the economics of Adam Smith 
arose, as Mr. Cannan has given of the Ricardian economics. 


SIMON N. PATTEN. 
University of Pennsylvania. 


The Law of the Canadian Constitution. By W. H. P. CLEMENT. Pp. 

xxii, 672. Toronto: Carswell & Co. 1892. 

For the ordinary reader and general student this work will not serve 
so good a purpose as Bourinot’s ‘‘ Parliamentary Procedure and Prac- | 
tice,’’ but to those who are so fortunate as to have had some training 
in the legal side of history and government, Mr. Clement’s volume 
will prove a most valuable supplement to Bourinot. The great merit 
of this book, taken as a whole, is the large space given to extracts 
from decisions of the courts; and while Mr. Clement does not always 
escape the danger into which even such a jurists and 
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writers as Cooley and Hare sometimes fall, of mistaking dictum for 
decision, at the same time his references and quotations are usually so 
full that the careful student can detect such occasional slips. Legal 
opinions are certainly not ligat and easy reading, but a close study of 
them will amply repay all effort thus expended, and will reveal the 
true scope and meaning of the constitution a thousand times more 
accurately than a mere study of the text can ever do. 

The first chapter of this book is decidedly the poorest, although it 
should have been the best, for it is an attempt to compare the Cana- 
dian system with the systems of other countries, particularly the 
United Kingdom and the United States. In this single chapter the 
reader will perhaps question more assertions and theories than in all 
the remaining chapters together. The second and third chapters are 
devoted to a rapid survey of the pre-confederation period ; then follow 
half a dozen chapters on the relations of Canada to the mother country ; 
finally, about two-thirds of the book are occupied with a consideration 
of internal government of the colony. The author takes up the lead- 
ing features of the Canadian government topically, and also exhaus- 
tively examines the British North America Act of 1867, section by 
section; in both methods he wisely draws liberally upon judicial 
opinions to support his own views. 

One must not lose sight of the fact that this is a legal and nota 
political treatise; Mr. Clement seems to recognize that the general 
reader may forget this, and accordingly he constantly distinguishes 
between the conventions and the law of the constitution, herein profit- 
ing largely from Professor Dicey’s remarkable lectures, The Cana- 
dian constitution seeks to establish a federal government that shall be 
free from those uncertainties of the United States constitution, which 
required in the end a civil war for their settlement; the American 
student cannot, therefore, do better than to begin with such books as 
those by Bourinot and Clement, and then go on to the works to which 
these admirable volumes will introduce him. C.F. A.C. a 

Mass. Inst. of Technology. 


Les Origines de lancienne France. Par JACQUES FLACH. X°*. et XI°. 
Siécles, Vol. II. Les Origines Communales, la Féodalite et la 
Chevalerie. Pp. 584. Paris: Larose et Forcel. 1893. 


In the first volume of this series M. Flach has treated of “ Ze 
Régime Seigneurial,’’ or the dissolution of society in France in the 
tenth and eleventh centuries. This volume he entitles ‘‘ Za Reconsti- 
tution de la Société,’ and in it he discusses three of the elements in 
the reconstruction. The other two—royalty and the church—are 
left for the succeeding volume. The common basis of the communes, 
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feudalism and chivalry, the author finds in the family relation. In 
each of these the persons are reciprocally bound together by member- 
ship in a real or fictitious family and all the institutions take their rise 
from the two principles of love and hatred. 

In his preface the author says, ‘‘ Feudalism has always been consid- _ 
ered as an organic whole. . . . The historians have attempted to 
describe the essential principles of this government, then to show it 
in action. In order to doit, they have taken their documents from all 
sides, from all ages, from the ninth to the fifteenth centuries. Finally, — ; 
they have constructed a very complete, well-organized legal system, _ yw 
which has but one fault ; it never existed. My objective is different. | : 
I do not attempt to conceive of a theoretical and abstract organization. _ 
I attempt to portray a concrete and living society, the society which | 
inhabited France in the tenth and eleventh centuries.’’ With this end 
in view he has utilized especially the cartularies and the older ‘‘ chan- 
sons de geste,’ which depict so accurately the life of the people and 
which have been comparatively neglected. 

The germs of the rural communes M. Flach finds in the villages 
which existed alike in Gaul—Celtic and Roman—and in Germany 
before the invasion. He antagonizes successfully Fustel de Coulanges’ 
view that there were very few villages in Frankish Gaul. In a single 
one of the seventeen provinces the names of thirty-seven villages are 
found in Gregory of Tours. These villages were never destroyed, but, 
like the ‘‘ villae,’”’ from the need of protection or the usurpation of the 
nobles, were joined to the great domains which grew up under the 
Carolingians. When the destructive force of invasions by Saracens, 
Normans and Huns was added to the constant private wars, it was an 
impossibility to protect these domains and they became dismembered 
to the advantage of the villages. The latter gradually became free 
rural communes by affranchisement, by compact with their lords or 
by “‘ participation in this great wave of progress which is called the 
communal movement.’’ 

More than a third of the volume is given to the discussion of urban 
communes. The general theories which scholars have held are dis- 
cussed and rejected partially or wholly. M. Flach does not believe at 
all in the persistence of the Roman elements. Owing to the vicissi- 
tudes of the ninth and tenth centuries he thinks the cities were almost 
entirely destroyed and their economic life had to begin again. He 
considers that the cities of the middle ages grew up about the castles 
and monasteries, by transformation from villages, or by new founda- | 
tion. His chapters on the “Aspect of Cities,’ the “ Condition of the 
Population,” and the “‘ Division of Authority ’’ are very suggestive. 

The most iii part of the book is the section on feudalism. 
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The author rejects entirely the theory that it was based, primarily, on 
the relation to the land. He considers the feudal tie a personal rela- 
tion, based upon the family. The comitatus, described by Tacitus, is 
reproduced in the Scandinavian fraternities and is pictured in Beowulf, 
it continued under the Merovingians, who had their antrustions ; it 
survived in the “ smazsnie’’ and other forms in the ninth and tenth 
centuries. During all this time the relation was wholly personal. 
The followers frequently held no land and always received pay. The 
meaning of ‘‘feodum”’ in the ninth century was pay. Only in the 
twelfth and thirteenth centuries, by various influences—among which 
the rigid system of the church was the most prominent—feudalism 
became crystallized and was based on the relation to the land. His- 
jorians have been misled by consulting mainly ecclesiastical docu- 
ments, which represent only the practice of the church. Such very 
briefly is the argument, which is supported chiefly by quotations from 
the chansons, although the chronicles and cartularies are also made 
to give their testimony. 

Chivalry is summed up in sixteen pages. This the author considers 
the centre of gravity of the three elements in the feudal lordships— 
kinship, maisnie and vassalism. The most interesting point is his 
proof that the chevaliers in the earlier centuries were not at all chiv- 
alrous in the modern sense of the word. Chivalry was developed 
principally by the influence of the troubadours. ‘‘ A poetic ideal was 
created and from poetry descended into the daily life.’’ 

Whether we accept M. Flach’s conclusions or not, this volume is 
suggestive and very valuable for its notes. The greater part of the 
book consists of quotations from the cartularies and chansons. Of 
the latter the author furnishes a bibliography containing about fifty 
titles. This book is necessarily controversial, but very fair. M. Flach 
has accomplished the purpose, which he states, ‘‘ At least the work is 
sure to leave behind it instead of a theory which it is necessary to 
adopt or combat, a picture of which the sources have furnished all the 
details, and of which it will be easy at any time to retouch the tints, to 
remedy the defects and to redraw the lines. Such is my desire. If it 
is too modest, I shall attain my end, if it is too high, others will 
accomplish it.’’ D. C. Munro, 

University of Pennsylvania. 


aa 

Studies in the Civil, Social and Ecclesiastical History of Early Mary- 
land. By Rev. THEODORE C. GAMBRALL, A. M., D. D. Pp. vii, 240. 
New York: T. Whittaker. 1893. / 
These ten lectures undertake to give a general view of the colonial 
The author does not claim to write exhaustively, 
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but touches in a popular way on the main points of interest from the 
beginning of the colonization of America to the Revolution. The 
studies are rather in civil and ecclesiastical than in social history. 
One lecture is given to the colonial charters in general, another to the 
charter of Maryland, another #e the ‘“ Act Concerning Religion” of 
1649. There is nowhere an attempt to depict the people of the colony 
as they busied themselves about their agriculture, their trading, their 
social and religious concerns. 

Religious toleration was the distinctive feature of the Maryland 
colony, and Dr. Gambrall accounts for it entirely on grounds of politi-. 
cal necessity, and as being the only means within the power of Lord 
Baltimore for protecting the Roman Catholics of the province from | 
the Protestant majority. While so much pains is taken to emphasize 
the preponderance of Protestants, the fact should also be stated, as 
established by Davis, that they did not have a majority in the aaaaiee 
of 1649. The establishment of the Anglican church in 1692 is com- 
mended. This may have been a wise policy, but it is a somewhat 
unusual use of language to say that ‘‘it was in no degree a state 
church’’ that was thus established, although ‘‘the state provided 
maintenance ’’ and appointed ministers 

The arrangement of the material might have been better. a 
tions are not infrequent, as of the statement that Lord Baltimore — 
estimated the dissenters to be three-fourths of the population, which © 
occurs three times. The omission of slavery, save in a casual refer- 
ence, is a serious one, even if accidental. It was certainly an institu-_ 
tion more important than the ducking-stool and other subjectsincluded _ 
in the entertaining collection of ‘‘Odds and Ends of Legislation ”’ 
which forms the concluding lecture. The index, also, is carelessly - 
compiled, the alphabetic arrangement not being carried beyond the _ 
initial letters of the titles. 


author treats with scant respect, not to say with scanty information, 

To them he fails to accord the privilege of being judged by the 

standards of their own times, though he has proclaimed it as one 

of the main objects of his work to apply this canon to all. It should 

be said that he has accomplished this object much better in reference 

to other classes of men. R. C. CHAPIN. 
Beloit College. 

Epochs of American History, edited by ALBERT BUSHNELL HART; 
The Colonies, 1492-1750, REUBEN G. THWAITES. Pp. 301 ; Formation q 
of the Union, 1750-1829, ALBERT BUSHNELL HART. Pp. 278; Divi- 
sion and Reunion, 1829-1889, WOODROW WILSON. Pp. 326. New © 
York. Longmans, Green & Co. 1891-93. 


Students of American history welcome the completion of the series 
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of three books which are included in the Epochs of American History 
that Professor Hart has been editing, a volume a year, since 1891. 


causes for the foundation of the colonies, for the formation of the 
Union, and for the triumph of that Union over disintegrating ten- 
dencies. To make clear the development of ideas and institutions " 
from epoch to epoch,—this is the aim of the authors and the editor.” 
_ In order to accomplish this, “‘detail . . . has been sacrificed to 
a more thorough treatment of the broad outlines,’’ while ‘‘ events are 
considered as evidences of tendencies and principles.’’ The books are 
written for the perusal of the general reader and for use with classes. 
Each volume is divided into chapters of convenient length and con- 
tains valuable bibliographical references for the assistance of students 
in advanced study. 

The three authors are men well-equipped for the work they have 
done. Mr. Thwaites, who has been for many years Secretary of the 
_ $tate Historical Society of Wisconsin, has made good use of his ample 

_ opportunities to study the Indians and the colonial life of the North- 
_ west, that region where French and English colonization came together 
and struggled for supremacy. Professor Hart, of Harvard, writes on 
the period to which he has given most study ; while Professor Wilson ‘ 
treats the period with which his study in the preparation of his works, | 
_“ Congressional Government”’ and “‘ The State,’”’ and his lectures on 
administration have made him familiar. It is fitting that the author 
of The Colonies should be a man of the Northwest, the author of the 
Formation of the Union a New Englander, and the author of Divi- 
_ sion and Reunion a man of Southern birth and of both Northern and 
Southern education. 

The authors of the Epochs of American History have accomplished 
‘the object they had in view. The details, particularly in the volumes 
by Professors Hart and Wilson, are few and the development of ideas 
and institutions is clearly outlined. In dealing with causes, economic 
forces are rightly given large emphasis. This constitutes one of the 
strongest features of the series, and to have given economic conditions 
still more central place in the treatment as a whole would have added 
to the merits of the work. From the contact of a modern people with 
its economic environment result those institutions with which the his- 
tory of a modern nation is concerned. Modern peoples differ among 
each other, have developed under different economic conditions. If 
the inherited characteristics of a people be known, and the conditions 
_of its environment be understood, then, and only then, can its history 
be intelligently written. Furthermore, the latter of these two forces 
determining the history of a nation is the stronger; differences in if 
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the inherited institutions of two peoples or colonies can be moreeasily _ ~ 
outgrown when the two have like environment than can a simi- . = 
larity of institutions be maintained under different economic condi- _ 
tions. Thus, Professor Hart, speaking of England and the Colonies, 
says: “‘ Beginning at the time of colonization with substantially the 
same principles of liberty and government, the two regions developed | + 
under circumstances so different that, at the end of acenturyanda > 
half, they were as different from each other as from their prototype.” _ 4 
That the distance of the colonies fromthe governing country accounts 
for the retention of the executive veto power in America, that the 
frontier life of the colonies caused local government to develop, that —— 
abundance of land accessible to all prevented the growth of a strong 
aristocracy, these are but a few illustrations of the truth of the propo-— - 
sition. Both Professor Hart and Professor Wilson have, at least, 
clearly indicated the economic forces which gave direction to the 


. development of the banking system of the United States, the tariff, 
internal improvements, and slavery. 
Each of the three books is strong in different ways. Mr. Thwaites : 
is at his best in his three chapters describing the social and industrial 
life of the Southern, the Middle and New England colonies. Pro- 
. 4 fessor Hart is skillful in the grouping of his material, andespecially _ 


clear in his analysis of the evolution of the federal government. 
Professor Wilson’s portrait of Andrew Jackson is drawn with masterly 
hand; but the strongest feature of his book is the treatment given 
slavery. Professor Wilson’s juristic and economic studies here stand 
him in good stead. He has, however, it seems to me, over-emphasized 
the static character of Southern industrial life previous to the war. 
“The existence of slavery in the South,’’ he says, “fixed classes 
there in a hard crystallization and rendered it impossible that the : 
industrial revolution [1829-41], elsewhere working changes so pro- 
found, should materially affect the structure of her own society.” | 
This is too strong a statement; the South hadchanged. The Virginia 
of 1850 differed industrially from the Virginia of 1750. - 
Each author has written from his own point of view and the editor , 
has made no attempt to reconcile differences of opinion. Thus we om 
find Professor Wilson and Professor Hart differing upon so important 
a question as the essential nature of the government established at 
% the adoption of the constitution. The work, however, possesses 
ss greater value, because of the fact that three men instead of one have 


2 oF passed independent judgment. The work is edited in the true spirit, 
and each author has succeeded in giving a better outline of our 
*; national development and of the motive forces of American civiliza- 


tion than had before been presented to readers and students of 

American history. E. R. J. 
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The French War and the Revolution. By Wi.iaM MILLIGAN 
SLOANE, Pu. D., L. H. D. Pp. 409. New York: Charles Scribner's 
Sons. 1893. 

Nullification, Secession, Webster's Argument and the Kentucky Reso- 
lutions, considered in reference lo the Constitution and Historically. 
By CALEB WILLIAM LORING. Pp. 171. New York: G. P. Putnam’s 
Sons. 1893. 

Contemporaneously with the appearance of the last volume of 
the ‘‘ Epochs of American History,’’ Dr. Woodrow Wilson's ‘ Division 
and Reunion,’’ appears Dr. Sloane’s work on the ‘‘ French War and 
the Revolution,” the second in a series of four volumes, entitled 
“The American History Series,” now issuing from the press of 
Charles Scribner's Sons. The first, which covered the colonial era, 
was from the pen of the veteran historian, Dr. George P. Fisher, 
of Yale. The author of the volume under review is a well-known 
teacher at Princeton. The volume on the adoption of the constitu- 
tion and the subsequent national consolidation is being written by 
General Francis A. Walker, whose study of our financial history 
gives him a clear title to the making of this book. The last period, 
from 1815 to the end of tke reconstruction, will be treated by Pro- 
fessor John W. Burgess, of Columbia College. 

Dr. Hart's recent werk on the ‘“‘ Formation of the Union,’ 
Epoch Series, deals with the period from 1750 to 1815. Dr. Sloane 
concerns himself only with the two wars of which the years 1756 


in the 


and 1783 form the extreme limits. Viewed from the political 
standpoint, Dr. Hart’s period seems more sure to possess unity than 
Dr. Sloane’s shorter epoch. The peace of 1783 nominally but not 
actually closed the struggle for freedom from European complica- 
tions. It was not until 1815 that complete independence came 
and that—to quote Mr. Henry Adams—‘‘ Americans ceased to doubt 
the path they were to follow.’ 

Dr. Sloane’s aim is “to present a reasoned account of ail the 
facts." To this ideal we owe a pleasing and, not infrequently, elo- 
quent summary of twice-told tales. The struggle on the Plains of 
Abraham and the hard-earned victories of the Revolution are narrated 
so vividly as to hold the attention even of students long familiar with 
this chapter of our history. 

The author finds a unity in his period through the co-operation 
of the colonies in the struggle against parliamentary government. 
His reasoning in this regard is logical enough because he is wedded 
to the common conception of American nationality as born in the 
second Continental Congress. That Congress, he believes, held up 
the mirror of nationality for all, ‘‘though Dickinson and his friends 
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could not, or would not, see the brightening reflection of a new — 
personality among nations.’’ Zealous to establish the thesis that sov- 
ereignty was transferred in a moment from the English Parliament 
to the Continental Congress, Dr. Sloane appears to assume that nation- 
ality and congressional government were born in a day. He even lets 
us believe that the adjective federal isthe synonym instead of the 
antonym of confederate. This is no heresy, however, for many dis- 
tinguished predecessors, including Dr. Hart, are not far from the 
conception of an instantaneous generation of the nation; and it is 
only among some of the younger historical investigators that another 
and different view has found a hearty welcome. 

The book is supplied with good maps and a helpful index. Dr. 
Sloane has prepared a genealogical table and in an appendix gives us 
a brief essay on the bibliography. His reading references would be 
more helpful, however, if, like Dr. Hart, he had indicated at the 
beginning of each chapter the general and special histories and the 
original sources—with the proper pages. Dr. Hart too, breaks up his 
chapters into sections and thus precipitates the social, economic, polit- 
ical and military histories, which in Dr. Sloane’s volume are held in a 
solution more palatable perhaps than their elements to the general 
reader. These criticisms, if they be such, apply rather to the whole 
series than to the volume by Dr. Sloane, who doubtless had no option 
in respect of the general plan. 

The reader of the “‘ French War and the Revolution ”’ will see more 
clearly the European background of American history, and the move- 
ments of contemporary speculation abroad; though it is doubtful 
whether he will have a clearer view of the effects of that speculation 
upon American thinkers and theories. The author excels in describ- 
ing the religious causes of the American Revolution, and its effect 
upon Europe. The significance in European politics of the French 
alliance of 1778, is presented with great cleverness in a single chapter. 
No less interesting, probably more important for Americans, is the 
chapter on the ‘ Peace of Versailles,’ in which Vergennes’ desire to 
make America independent of England, but dependent for all time on 
France, is shown up in its true light. Jay, Adams and Franklin are 
not robbed of the glory of concluding this peace, nor is the contribu- 
tion thereto of the battle of Yorktown overlooked. At the same time, 
Dr. Sloane points out that behind all those causes a mighty flood-tide 
“ of the liberal and just views held by most Americans and many influ- 
ential Englishmen,’’ was already sweeping down upon “the wrecks 
and derelicts of both medizval aristocracy and modern absolutism.’ 

The author has so sprinkled his pages with pronouns that it is some- 
times necessary—as, for instance, on pages 355 and 360—to reread a 
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passage in order to catch its meaning. More than one economic 
student will not consent without a murmur, to the use of ‘incontro- 
vertible ” on page 208. Aside from these defects, the style of the book 
is clear and pleasing. 

The purpose of Mr. Loring’s little volume, as made evident in the 
title page and the preface, is to unmask a false idea which he believes is 
creeping into American history ; an idea which he characterizes as ‘“‘a 
recent fad of some northern writers and commentators.””’ Had Dr. 
Wilson’s latest book greeted the eyes of the author before he wrote 
this volume, he would doubtless have added to the preceding 
quotation “‘and some others; ’’ for Dr. Wilson, of southern nativity 
and early associations and of northern as well as southern training, 
has pointed out to us in “ Division and Reunion’’ the measure of 
truth in southern arguments, without asking us to go all the way 
with southern conclusions. 

Mr. Loring will not tolerate the view that ‘“‘ the nationality of our 
government was a question from its inception, and that the United 
States judiciary and congress by assumptions have largely extended 
its power.”’ Taking his cue from Gladstone’s famous dictum, he calls 
a halt toall questioning of the instantaneous generation of our national 
government and insists that ‘the nation, as Pallas Athene full-grown 
and armed from the brain of Zeus, sprang to life from the constitution 
with the sovereign authority necessary for its existence and the power 
to enforce its rule.’’ In spite of his strong argument, the author will 
scarcely convince all of his readers that ‘‘in the beginning there was 
no debate, no question of its nationality.”” Even those who agree 
with him that ‘‘the Virginia resolutions do not in the least counte- 
nance the doctrine of secession and nullification,’’ will, if they have 
read the records of New England federalism, accept only after serious 
thought the author’s judgment that the purport and existence of the 
Kentucky Resolutions “ were forgotten from the time they were pro- 
mulgated until South Carolina’s threat, in 1830, of nullification.’’ 

Though all may not conclude with Mr. Loring that Webster’s 
famous argument was as old as the Constitution, none will deny that 
he has made an opportune and useful contribution to speculation 
concerning our national origins. LYMAN P, POWELL. 

Philadelphia 


The Industrial and Commercial History of England: Lectures de- 
livered to the University of Oxford. By the late James E. THOROLD 
ROGERS. Pp. XL, 473. New York and London: G. P. Putnam's 
Sons. 1892. 


_ This volume consists of twenty lectures upon such subjects as ‘ The 
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Conditions of Economic Progress,’ ‘‘The Development of Credit 
Agencies,”’ ‘‘ The Economic History of Chartered Trade Companies,”’ 
“The Joint Stock Principle in Capital,’ ‘Movements of Labor,” 
‘* Movements of Currency’’ and ‘‘ Economic Legislation since 1815.” 
It is not easy to see the fitness of making the above title include lec- 
tures on “The Economic Doctrine of Waste’’ and ‘‘The Theory of 
Economic Rent.’’ In fact the title of the book is positively mislead- 
ing. It is far too wide for the collection of lectures on special historical 
topics here presented ; it suggests systematic treatment, where there 
is none; and topics are included in the book which have no place 
under the title. 

The lectures, in themselves, are interesting, and contain a mass 
of highly important and suggestive facts. No one can read them 
without having larger and juster ideas than before of the manner 
of English economic progress. They show that love for fact on the 
part of the author which gives character to all of his writings—a 
passion, however, which so dominated him, that it often led him to 
value facts for themselves and not for their meaning. He dwells upon 
the price of the stock of the Bank of England at a certain date as 
though, in itself, this fact possessed some magical value. He displays 
a good deal of that miserly habit of thought regarding mere detail 
which becomes instinctive to hardened statisticians. There is nothing 
so useless in a lecture as an array of facts which have no vital relation 
to the subject treated, and Mr. Rogers can easily be convicted of 
several offences of this nature. It is not altogether then a matter of 
surprise that the lectures failed to win popularity at Oxford, a fact 
admitted by the editor himself, Mr. Arthur G. L. Rogers, a son of the 
author. The truth is, the lectures are not in the author’s best vein. 
We think the editor quite right, however, in publishing them without 
substantial change. Most people no longer care for an idealized por- 
trait of the eminent dead. They want to have the thoughts and deeds 
of men given to them just as they were. We are glad to see, there- 
fore, the weaker side of Thorold Rogers. It will not lessen his reputa-_ 
tion, The strength of the man, as seen in his other writings, is 
brought into bolder relief, and altogether we have a truer view of 
the whole man. 

We find fault with his lack of system, with his sometimes stumbling - 
logic, with that personal and perverse emphasis which he now and | 
then puts upon trivialities, with his gossipy digressions, with his 
occasional harmless snarl at the use of deduction in economics. But : 
it is impossible not to admire at the same time his wideness of view, 
his progressive spirit, his impatience at mere verbal disputes, hisclecr 
and firm insistence on practical realities as against what he calls 
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‘““metaphysics.’’ Some of the most valuable tendencies in the newer 
economics appear in his writings. For him the ‘‘economic man’’ is 
the actual man, the actual man, moreover, in his entirety, and ‘‘ pro- 
ductive labor”’ is all labor which is not wasteful. He is pre-eminently 
a common-sense economist. And this is the character of the best 
science. This posthumous volume will add little which is new to the 
previous publications of the author. He wassimply talking to his Ox- 
ford classes from a well-stored memory. He had done his progressive 
work before. The value of the book therefore, will be greatest to 
those not acquainted with his previous writings. To such it cannot 
fail to prove stimulating and instructive, whether they be theorists or 
historians. The seventh lecture, on ‘The Joint Stock Principle in 
Capital,’’ is a typical one. He rambles on from the Roman collegia 
and the medizval guilds to the later ‘‘ regulated companies,’’ modern 
partnerships and joint stock companies. He discusses the French law 
of bankruptcy and the principle of limited liability and the mining 
leases of Cornwall. There is no close unity in the lecture and no dis- 
coverable connection between the substance of the lecture and the title 
of the volume. But the lecture displays admirably the varied and 
minute learning of Mr. Rogers in the history of industrial institutions 
and the development of industrial custom and law. While he cannot 
be held worthy of high rank as a theorist there is a trait of his reason 
which should belong to every economist, the recognition of the rela- 
tivity of economic thought, the constant recurrence to the facts of a 
time for an explanation of the theory of that time, the appreciation 
of that progress in economic life which is the cause of progress in 
economic theory. 

‘** These lectures,’’ says the editor, ‘‘ like those published under the 
title of ‘The Economic Interpretation of History,’ aimed rather at 
expounding the methods used by my father in his studies than at an- 
nouncing new facts, or enunciating new theories.’”” This aim they 
accomplish and in so doing they reveal both the strength and the 
limitations of those methods. The work of Thorold Rogers was 
singularly original, independent, fearless and progressive. English 
political economy would be decidedly poorer without him, and this last 
of his writings is to be welcomed as a characteristic utterance of a man 
who dared to step forward when progress was heresy. 

Johns Hopkins University. SIDNEY SHERWOOD. 


The Gild Merchant. A Contribution lo British Municipal History. 
By CHARLES Gross. 2 vols. Pp. 332 and 447. Oxford: Clarendon 
Press. 1890. 

sitation in pronouncing this work a remarkable © 
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contribution to the literature of the subject. It is characterized by pro- _ 
found study of the sources, sure method, accurate judgment and strict 
coherence. To speak first of the external arrangement of the book : 
the first volume contains the main treatment of the subject; the sec- 
ond, a collection of the sources. The aim of the author is to give 
the history of the English merchant guilds ; this consequently forms 
the main subject of the first volume. The book, however, offers 
more than the title would indicate, since Gross treats the merchant | 
guilds of Scotland and those of the European Continent as well, and 
adds an essay on the affiliation of the Medizval Boroughs. The 
second volume has the valuable addition of a comprehensive glossary. 
The merit of the present work consists in the first place, in the 
determination of a great number of isolated facts and in the pub- 
lication of new historical material for the study of the guilds. Its 
especial importance lies in the fact that Gross has for the first time 
given an accurate account of the relation of the guild to the town in 
England. While hitherto the guilds have been looked upon either 
as the parent of the town or as identical with it. Gross proves that | 
the origin of the town is not to be found in the guild, nor are the 
two ever identical, but that the guilds only came gradually to have 
any influence upon the organization of the municipality.* 

This view, supported by many arguments, has, so far as I can judge, 
every where affected criticism profoundly.{ Gross has gained for these 
views the unqualified assent of every unprejudiced reader. Even 
those who will not give up the older theory of the origin of the 
municipality and the guild (the so called guild theory) cannot remain 
entirely unaffected by the weight of the arguments advanced by 
Gross. It is amusing to observe their efforts to dodge the facts 
brought forward by him. 

Let us now consider briefly the importance of the results reached 
by the author in their relation to general historical investigation. 


* Independently of Gross, Hegel in his work, ‘‘Stad/e und Gilde der germanischen 
Vilker im Mittelalter’”’ (2 vols , Leipzig, 1891) reached the same result. Hegel treats 
not only the guilds of England, but also those of France, Germany, the Nether- 
lands and the Scandinavian kingdoms. I have demonstrated the same thing for 
Germany contemporaneously with Hegel in my essay “Dre Bedeutung der Gilden 
Sar die Entstehung der deut. Stadtverfassung."" Jarbicher far Nationalikonomie, 58. 
56 ff. See also Golting. gelehrte Anzeig. 1891, S. 762 ff., 1892, s. 406 ff. 

+See the list of Beschrethungen in the reports of Liebermann in Qurddes 
Zeitschrift far Geschichtswtssenschaft, Ba. VI., 115 ff. Bd. VIL. E. s. 24 ff. Hegel has 
very recently refuted several attempts to defend the guild theory in an essay in 
Sybel’s Hist. Zeitschrift BA. I.XXI1 s. 442 ff. The guild theory still finds support in 
Germany in the unfounded reputation of Prof. Schmoller, of Berlin. See in regard 
to Schmoller’s work my essay on “ Die Verwaltung des Maas—und Gewichtswesens 
im mittelalter,;”’ Minster, 1893. 
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We may celebrate in the first place this scientific achievement of Mr. 
Gross as a triumph of the historical method. When we date a new 
era in historical methods from the beginning of thiscentury, we refer 
especially to the fact that we began at that time to arrange sources 
systematically according to their age, to use the oldest sources as 
the foundation of our historical investigation. This work of Gross 
furnishes a new and striking application of this approved method. 
The adherents of the above described guild theory derived their ideas 
from the observation of later times. Because in the sources of the 
later period they found that the guilds exercised a great influence 
upon the municipality; they inferred that it had been so from the 
beginning. Gross on the contrary, as a methodical historian, classi- 
fied the sources according to their age, and reached thereby a pre- 
cisely contrary result.* 

The results obtained by Gross are further calculated to prepare 
the way for a more accurate knowledge of the position of state and 
community in the middle ages. Some historians while they do not 
deny, still do not emphasize the existence during the middle ages of 
compulsory associations (Zwangsverbande) state and community. 
These are precisely the adherents of the guild theory who attribute - 
to voluntary associations (the guilds) a determining influence on all 
public life. It is indeed well known that the voluntary associations 
played a very important part in mediaeval times, but this must 
not be exaggerated as it actually has been. 

The investigations undertaken during the last fifty years of the 
constitutional history of the middle ages f have gradually shown for 
an ever widening field that the voluntary associations did not really 
exercise the great influence attributed to them, but that much on the 
contrary which was heretofore considered their prerogative was really : 
the affair of the state or community. This work of Gross indicates a 
further step in this direction. He shows that much which was earlier 
ascribed to the guild was in reality the prerogative of the town, that 
is, partly of the state and partly of the community. i 


* The details of the argument need not be considered here. On one point, how- 
ever, something may beadded. The adherents of the guild theory are accustomed 
to deduce the origin of the town and the guilds from the occasional use of the 
guild house for town purposes. Gross refutes this theory I. pp. 80-83 and 287. Con- 
sidering that in Bruges one of the guilds had its meeting place until 1580 in the 
refectory of the Augustinian monastery, and that the Assembly hall of the Han 
seatic merchants was in the Carmelite monastery (Zeitschrift fir Handelsrecht 
Jahrg., 1885, s. 424 Anm. 45) the defenders of the guild theory would have logically 
to conclude that this guild had its origin in the Augustinian monastery. 


+ An example of this change may be found in the earlier prevailing view of the 
importance of the old German Gefolge, now universally discarded, 
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Finally we must mention an important result of this work which 
- belongs properly to economic history. The author shows it to be 
probable (I. p. 9 ff.) that more than a third of all the English towns 
- had amerchant guild. This great number indicates that the merchant 
guild constituted a very important part of the town life. Neverthe, 
less it appears to me that the fact deserves much more consideration 
that by no means all the towns had merchant guilds, and that it was 
precisely some of the most important, London for example, which 
lacked them. If, then, even in the middle ages, abounding as they 
did in guilds, the occurrence of the merchant guilds was by no means 
universal ; one may certainly infer that in commercial circles there 
was in general, less desire and necessity for the exclusiveness of guild 
organization than among the artisan class.* 

Only on two points do the statements of Gross, it seems to me, 
require correction. First, his opinion of the economic supports of 
the merchant guilds appear too unfavorable. We will not, how- 
ever, expatiate upon this matter, as one’s view is to some extent 
dependent upon his political attitude. Secondly, the views of Gross 
on the relation of the merchant guild to the artisan corporations is 
an erroneous use. Hesupposes, with Nitzsch, that the latter gradually 
differentiated themselves from a great merchant guild. In opposi- 
tion to this theory, the merit is due to Hegel of having proved that 
the merchant guild and those of the artisans grew up side by side. f 
We believe that Gross will the more readily accept the demonstration 
of Hegel since his theory of the relation of the artisan guilds to the 
merchant guilds is not a necessary outcome of his general views of the 
historical position of the merchant guild. 

The volumes of Gross are, as already indicated, a standard work, 
and Germany is proud to count him among the students of one of her 
universities (GOttingen). We trust he may soon present us with 


more of his scholarly work. , vn Ah 
GEORG V. BELOW. 
Minster in Westphalen, 


* Goet. Gelehrte Anz., 1892, 8. 419. 
+ Cf. Hegel, “.Stadte u. Gilden,” 1., s. 441 ff. I have proven the same for Germany 
in the Jahrb Nationaliconomie 1. c. 
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NOTES. 
IN viEw of England’s recent action in regard to the silver of India 
it is interesting to recall the suggestions submitted in 1887 by Profes- 
sor Léon Walras, of Lausanne, at a meeting of the British Association 
for the Advancement of Science. In his ‘‘ Theory of Money” Pro- 
fessor Walras maintains that, while gold ought to be coined without 
limitation, silver should be used as a means of maintaining the neces- 
sary equilibrium in prices, as a dillon régulateur, to be augmented or 
diminished as the case may demand. In regard to England he writes 
in this work : ‘‘ She is beginning at last to understand that the increas- 
ing appreciation of gold, joined to the constant depreciation of silver, 
is ruining her industry and disturbing the economic relations between 
India and herself. Let her, therefore, introduce this system of a di/lon 
vrégulateur, and this being done, all the great monetary powers will 
follow the same road, so far as it is necessary to maintain prices, 
toward bimetallism.’’ In the paper read before the British Associa- 
tion Professor Walras suggested that the free coinage of silver in 
India be suspended and a ratio established between the silver rupee 
and the sovereign, and that a certain quantity of silver should be 
transferred from India to England asa dillon régulateur, and that gold 
be introduced into India to be used as money in conjunction with the 
silver now reduced to a simple means of regulating prices. England 
has seemingly begun the carrying out of this program which Pro- 
fessor Walras derived from the principles of pure political economy, 
and this may well be regarded as a striking proof of the importance 
of a method which he has given so much of his life to elaborate. 


THE AMERICAN PHILOSOPHICAL SOCIETY announces that the 
Henry M Phillips Prize Essay Fund will award the sum of $500 for 
the best essay on ‘‘The Common Law of England;” second, on 
“‘The Theory of the State;’’ and third, on ‘‘ Roman Law and English 
Law Compared.’’ All essays must be handed in by January 1, 1895. 
The fund, which amounts to ¢5000, was presented to the society by 
Miss Emily Phillips as a memorial to her brother, the late Henry M. 
Phillips. 
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